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Trustee Under Will Not Liable for Shrinkage in 


Value of Securities 


A trust company, named as executor and trustee under a 
will, which authorized the trustee to retain as investments 
any stocks or other securities left by the testatrix, will not be 
held responsible for a shrinkage in the value of securities so 
held provided the trustee acted with such care and prudence 
in the management of the estate as in general prudent men of 
discretion and intelligence employ in their own like affairs. 
The trustee is not responsible for mere errors of judgment. 
In re Balfe’s Will, N. Y. Surrogate’s Court, 274 N. Y. Supp. 
284. 

The clauses in the will appointing the executor and trustee 
and defining his powers as to investments read as follows: 


I hereby nominate, constitute and appoint my said husband, 
Thomas F. Balfe, Executor of and Trustee under this my Last Will 
and Testament, hereby giving and granting unto him full power and 
authority, in his discretion, to sell and convey at either public or 
private sale any and all real estate of which I may die seized, and to 
make, execute and deliver good and sufficient deeds or other instru- 
ments in writing therefor. 

And I do further hereby expressly authorize and empower him 
as such Executor and Trustee as aforesaid to continue to hold as 
investments of the Trusts: created hereunder, or either of them, in 
his discretion, any and all stocks, bonds, securities or items of prop- 
erty, real or personal, belonging to me at the time of my death, 
although the same may not be of the character permissible for Trust 
Investments under the general rules of law or any Statute applicable 
thereto; and also to sell, dispose of, and change any or all of such 
investments at such times and in such manner as he shall deem 
proper; and also to invest and reinvest the proceeds of my property, 
Real or Personal, in such stocks, bonds, securities, or items of prop- 
erty, real or personal, as he may deem wise, although the same may 

NOTE —For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §470. 
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not be of the character permissible for trust investment under the 
rules of law or any statute applicable thereto hereby vesting my said 
Executor and Trustee, Thomas F. Balfe, with all the power with re- 
spect to investment and re-investment of my estate, and the proceeds 
thereof, which I might personally exercise if living; and hereby 
specifically exempting him from all liability for any loss resulting 
to my estate by reason of any such investment or re-investment made 
or retained by him in good faith. 


After serving for a number of years, Thomas Balfe re- 
signed and the Title Guarantee and Trust Company was 
appointed in his place under another clause in the will. 

Among the securities coming to the hands of the trustee, 
originally owned by the decedent, were shares of stock in the 
corporate trustee itself and shares in its closely affiliated cor- 
poration, Bond and Mortgage Guarantee Corporation. 

Beneficiaries under the will filed objections to the account 
filed by the trustee as of December 31, 1933, on the ground 
that the trustee held the shares above mentioned for a period 
of years until, when they were sold in 1933, the decrease in 


their value was responsible for a severe loss to the estate. 

An outline of the authorities dealing with the responsi- 
bilities of trustees in this respect is given in the following 
paragraphs quoted from the court’s opinion: 


“The powers and duties of a trustee are limited and defined by 
the deed of trust under which he acts (Colorado & Southern R. Co. v. 
Blair, 214 N. Y. 497 [108 N. E. 840, Ann. Cas. 1916D, 1177]), 
and when that deed confers upon him a discretion as to the course 
to be pursued in a given contingency, and he exercises that discretion 
in good faith, and is guilty of no fraud or gross negligence, he cannot 
be called to account and mulcted in damages because some one of his 
cestui que trust considers that he should have adopted a different 
course, or even if, in the event, it appears that a different course 
would have resulted more favorably to the beneficiaries of the trust.” 
Meisel v. Central Trust Co. of New York, 179 App. Div. 795, 799, 
167 N. Y. S. 143, 146, affirmed 223 N. Y. 589, 119 N. E. 1059. 

“The duty devolving upon a trustee under such circumstances in 
making investments for the trust fund is well understood. He may, 
by statutory authority, without risk to himself, make certain invest- 
ments. (Statutes cited.) Beyond that, in making investments he is 
held to the duty to be faithful, diligent and prudent in an administra- 
tion intrusted to him in confidence in his fidelity, diligence and 
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prudence (King v. Talbot, 40 N. Y. 76, 84); and while he is not 
a guarantor of the safety of the securities in his charge belonging to 
the estate he is bound to exercise such prudence and diligence in the 
care and management of the estate as men of discretion and intelli- 
gence in general employ in their’ own like affairs (McCabe v. Fowler, 
84 N. Y. 314). He must exercise sound discretion, as well as good 
faith and honest judgment.” Matter of Cady’s Estate, 211 App. 
Div. 373, 375, 207 N. Y. S. 385, 387. 

“A more fundamental and broader principle, superseding in emer- 
gencies or justifying conditions the specialized rule, is that trustees 
are bound in the management of all the matters of the trust to act 
in good faith and employ such vigilance, sagacity, diligence and pru- 
dence as in general prudent men of discretion and intelligence in like 
matters employ in their own affairs. The law does not hold a trustee, 
acting in accord with such rule, responsible for errors in judgment.” 
Costello v. Costello, 209 N. Y. 252, 261, 103 N. E. 148, 152. ... 

Negligence is charged, in that the stock of the Title Guarantee 
& Trust Company and the Bond & Mortgage Guarantee Company 
was held against a constantly falling market. In this connection, 
we must take into consideration the uncontradicted testimony that, 
commencing in October, 1929, we went into, and have not yet come 
out of, the worst period of financial or economic stress known in 
history. This is one bit of wisdom upon which we need no testimony 
—we all know it; the capitalist and laborer alike has had it brought 
home to him. It is history that in many states (New York among 
the last) banks were closed upon the Governors’ proclamations and, 
finally, all the country’s banks were closed by proclamation of the 
President of the United States. So-called “emergency” legislation 
has been enacted so fast that even lawyers could not keep abreast 
of it. With respect to this class of legislation, witness the so-called 
Minnesota Mortgage Moratorium Case, Home Building & Loan 
Association v. Blaisdell, 290 U. S. 398, 54 S. Ct. 231, 78 L. Ed. 413, 
88 A. L. R. 1481. The court will take judicial notice of this situa- 
tion. 

Other securities took the downward path. The record shows the 
trend by a fairly representative list. Proof of this is hardly neces- 
sary. With these facts before us, a trustee should not be surcharged 
solely because of his failure to sell securities whose market trend was 
decidedly downward, but, it is argued, had these two stocks been 
sold in, say, July, 1931, and the proceeds invested in seasoned bonds, 
even though their market values may have fallen, the recovery from 
that date would have been substantial. Should the trustees have 
known in July, 1931, that certain bonds would in a comparatively 
short time have a market recovery? Obviously, “the question whether 
or not the trustees were culpably negligent should be determined 
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with reference to the situation at the time . . . and not in the light 
of such subsequent events as could not through compliance with their 
duty have been anticipated. A wisdom developed after an event and 
having it and its consequences as a source is a standard no man 
should be judged by” (Costello v. Costello, 209 N. Y. 252, 262, 108 
N. E. 148, 152); “if foresight were generally as good as hindsight, 
it would be a far more pleasant world in which to live” (Matter of 
Winburn’s Estate, 140 Misc. 18, 23, 249 N. Y. S. 758, 765); a 
trustee “cannot be charged with a loss because of a deficiency ‘of 
prevision and prophecy’ as to subsequent happenings” (Matter of 
Mulford’s Estate, 149 Misc. 728, 729, 268 N. Y. S. 318, 320); and 
“even the witless fool may pose as a paragon of wisdom after the 
unforeseeable disaster has occurred” (Matter of Andrews’ Estate, 
239 App. Div. 32, 37, 265 N. Y. S. 386, 391). 

After the stock market crash of 1929, the mortgage business of 
the Title Guarantee & Trust Company, and, of course, along with it 
the business of the Bond & Mortgage Guarantee Company, increased, 
for in 1930 and 1931 it sold more guaranteed mortgages and certifi- 
cates than ever before. It seemed that investors who did not foresee 
the 1929 stock market debacle concluded to thereafter invest in real 
property mortgages, “the security eternal.” Matter of Alexander’s 
Estate, Smith, S., 152 Misc. 354, 359, 273 N. Y. S. 984. Nobody 
knew how long the depression would continue; reassuring statements 
were made by men in position to know (if any one did); and the 
government was issuing statements of indicated business improve- 
ment. On the question of switching from stocks to bonds, one expert 
testified that it was a serious question in many minds whether, in 
view of the prevalent talk about currency inflation, it would not be 
better to invest in equities rather than fixed obligations. Trustees 
should not be surcharged for failing to sell when “in this depression 
there has been confusion, consternation and amazement in the councils 
of the mighty and those supposed to be financially wise.” | Pelletreua, 
S., in Matter of Andrews’ Estate, unreported, affirmed 239 App. Div. 
32, 265 N. Y. S. 386. 

The record is replete with evidence of the history of these two 
companies, of their business growth, their earnings, stock dividends, 
etc., which meet the test suggested, viz.: (1) What has been the 
history of the companies during a period of years? (2) Have they 
paid regular dividends of regular amounts? (3) Have they a proper 
capital structure? (4) Are they wisely officered? (5) Has a suc- 
cessful business continued over a period of time? (6) Have they 
achieved a standing in commercial circles? And (7) have they be- 
hind them an established dividend record over a period of years? 
Matter of Winburn’s Estate, 140 Misc. 18, 22, 249 N. Y. S. 758: 
Matter of Leonard’s Will, 118 Misc. 598, 601, 193 N. Y. S. 916. 
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It is interesting to review some reported cases involving the ad- 
ministration of estates having their genesis during past financial or 
economic panics or times of financial disturbances, in 1853, 1873, 
1902-1903, 1914, and 1929. 

In McRae v. McRae, 3 Bradf. 199, 206 (1855) it was sought to 
surcharge administrators with failure to sell certain railroad stock, 
and with respcet thereto the surrogate held: “It was urged on the 
accounting that the administrators should be charged with a de- 
preciation in the value of some shares of stock in the Hudson River 
Railroad Company. This investment was made by the intestate. 
The fact of a fall in the market value of the stock is not of itself 
enough to charge the administrators. The circumstances should 
show affirmatively that they have acted in an unreasonable manner 
in retaining the stock, and that the failure to sell was unjustifiable. 
There is no proof authorizing such a conclusion, and the objection 
must therefore be overruled.” 

Matter of Weston’s Estate, 91 N. Y. 502, involved an estate 
being administered in 1873. The movement of stock prices and the 
situation with which the executors in that case were confronted is 
thus stated in the report: 

“In January, 1873, the stock had sold at 94, but from that time 
on had fallen to 85 at about the date of testator’s death. He, 
therefore, had held it firmly on a falling market, and so strengthened 
by his conduct the impression left by his written advice. Letters 
testamentary were granted on the 6th day of June, 1873, and the 
judgment and discretion of the executors was then called into play, 
for it was possible to sell the stock at once for about 80. Should 
they do so, or wait, was the important inquiry, to be answered with 
sole reference to the welfare of the estate committed to their care. 
They consulted, and took the best advice attainable and determined 
to wait. The stock had been above par the year before, and under 
all the circumstances, with the advice and example of the testator 
both before them, and their own justifiable confidence in the value 
of the stock, it is quite certain that their conclusion was reasonable, 
and their delay excusable. As the stock continued to fall, the reason 
for waiting grew stronger to men who had confidence in its inherent 
value. 

“After a delay of three months, came a panic in September. A 
storm of fright and distrust swept over the stock market, during 
which valuable securities were depreciated and sacrificed, and prices 
dropped suddenly and low.. Certainly it was no time then to sell. 
The stock was paid for, and the estate strong and able to carry it 
through the unexpected emergency. If the executors then had lost 
courage, and, demoralized by the alarm around them, had thrown 
the stock overboard at 55, or less than its cost, it would have been 
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easy to say that the trustees chose the worst possible time in which 
to sell, and acted from terror and not from judgment. And so they 
waited again, as prudent men similarly situated would have certainly 
done. The depression continued during the remainder of the year, 
but with symptoms of improvement in the early months of 1874. 
In February the recovery had brought the stock back to 67. At 
this point, it is said, the executors should have sold; but while the 
price was better than that of the panic, it was little better, and 
still much below its value when originally received. It is easy to 
see now that it would have been wiser to have sold, and had the 
executors known then what they and we know now, they would un- 
doubtedly have done so. But they did not and could not know. The 
indications pointed to an eventual restoration of value and we can- 
not say that it was imprudent or unwise to expect and wait for it. 
But in April came another heavy fall, the stock dropping to 30, 
and in June of that year when their inventory was filed, it was 
appraised at 20, although on the 14th of that month it was selling 
at 15. That is the history of the first year’s holding by the exe- 
cutors. Facts are put in evidence showing the expectation and 
progress of a movement for consolidation; the persistent holding 
by one of the executors, through the same period, off stock of the 
same corporation owned by him individually; and the similar hold- 
ing of much larger blocks by business men of acknowledged capacity 
and judgment.” ... . 

In Matter of Varet’s Estate, 181 App. Div. 446, 168 N. Y. S. 
896, affirmed In re Feitner, 224 N. Y. 573, 120 N. E. 862, we find 
that the testatrix died in August, 1913, that the securities came 
into the executor’s hands on September 30, 1913, and an inventory 
was filed approximately one month thereafter. After January 1, 
1914, stock market prices steadily declined. The executor consulted 
from time to time with men conversant with financial matters and 
whose opinions were worthy of consideration, and as a result of 
such consultations decided to wait until the autumn of 1914. In 
the meantime the World War began, the Stock Exchange closed, 
and securities of all kinds depreciated seriously, with the result that, 
when the securities had been disposed of, there was a shrinkage of 
several thousand dollars. It was herein held that there was no 
basis to find the executor neglectful of the duty with which he was 
charged, that he constantly kept in mind the fact that it was his 
duty to form a judgment as to the proper time to dispose of the 
securities, and it was determined that the delay in the sale was due 
to an honest error of judgment and to circumstances which no man 
could have foreseen, and that, if “such an executor or administrator 
acts in good faith and exercises his best judgment he will not or- 
dinarily be held personally responsible if it appears, in the light 
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of after events, that he would have displayed better judgment, or 
have produced a more favorable result, if he had sold earlier.” Page 
448 of 181 App. Div., 168 N. Y. S. 896, 897. ... 

The depression alone, however, will not be sufficient excuse, for 
a trustee must be constantly watchful of his security portfolio, and 
he may not willfully speculate. Matter of Cady’s Estate, 211 App. 
Div. 373, 376, 207 N. Y. S. 385; Villard v. Villard, 219 N. Y. 482, 
114 N. E. 789; Perry, Trusts & Trustees (7th Ed.) § 465; Trusts, 
65 C. J. 796. 

It is undisputed that all trusts were in the immediate charge 
of the trust officer; that a record of all trust holdings was kept in a 
book especially ruled for that purpose; that once each week the 
trust security holdings were reviewed by a committee consisting of 
the trust officer, a statistician, and another, each session reviewing 
in alphabetical' order as many trusts as could be covered during 
the particular sitting of the committee, all the trusts being covered 
in approximately six weeks; that, if any member of this committee 
had any question in his mind in regard to the sale or retention of 
any particular security, that question was passed on to another 
committee known as the Manhattan administration committee, which 
in turn, if it desired the advice of better qualified men, prepared a 
requisition to the finance committee, copies of which went to each 
member thereof a day or two in advance of that body’s meeting, 
and that committee’s action was reported back. The finance com- 
mittee was composed of certain officers of the trustee corporation, 
men who were directors in nationally known corporations, banks, 
insurance companies, railroads, colleges, etc. A member of the sub- 
ordinate committees was conversant with the action of the finance 
committee. Although not always reflected in the minutes of the 
finance committee, the members have testified that the financial con- 
dition of both Title Guarantee & Trust Company and Bond & Mort- 
gage Guarantee Company was constantly before them, and the ad- 
visability of holding these stocks as investments was frequently dis- 
cussed. I do not think the watchfulness of trust securities can be 
criticized. Matter of Clark’s Will, 257 N. Y. 1382, 188, 177 N. E. 
397. 

It is unfortunate that the stocks of these two corporations held 
in these trust portfolios were not sold in or about July, 1931, but 
we cannot say that the individuals having charge thereof should 
have foreseen the present day situation. They erred in judgment, 
it appears retrospectively, but to err is human; “all men of honesty, 
prudence and enlightenment do not think alike.” Costello v. Costello, 
209 N. Y. 252, 264, 103 N. E. 148, 153. We cannot say that 
reasonable men might not unreasonably have made the decision these 
men reached. Ward v. Clark, 282 N. Y. 195, 183 N. E. 443. 
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Assignment of Wages as Usury 


An assignment by an employee of wages due him, which 
is renewed from week to week upon the payment of an 
amount each time in excess of legal interest, constitutes a 
usurious loan. Parsons v. Fox, Supreme Court of Georgia, 
176 S. E. Rep. 642. 

In this case the defendant, for a consideration of $25.00, 
assigned $26.50 of wages, due him from a railroad company, 
to Henry & Co., a concern engaged in lending money, buy- 
ing and selling accounts, etc. This company later assigned 
the account to the plaintiff. On each pay day after making 
the assignment the defendant collected his wages and went to 
Henry & Company’s office where he executed a new assign- 
ment and paid the plaintiff $2.25. This procedure continued 
cver a period of more than two years and until the defendant 
had paid the plaintiff $150.75, none of which was applied 
on the principal. The plaintiff then sued the defendant for 
the amount originally assigned, $26.50. Eight per cent. per 
annum is the highest rate of interest that may be taken in 
Georgia by contract. The defendant contended that the 
transaction was not a bona fide assignment of wages, but a 
usurious loan and that he had overpaid the principal of the 
loan plus eight per cent. interest by $120.15, for which sum he 
asked judgment. Judgment was rendered in favor of the 
defendant. In the opinion, the court said: 


The evidence fully substantiated the allegations in Fox’s answer 
to the effect that, notwithstanding the many transactions between 
the parties, all the money Fox ever got from Henry & Co. (which 
company later assigned ‘the account to the petitioner) was the 
original $25 which he received on the first visit to their office, and 
that during the period of time involved he had paid to Henry & Co. 
the amounts stated in his answer. 

A loan may be defined as the delivery by one party to, and 
the receipt by another party of, a sum of money upon an agreement, 
express or implied, to repay the sum with or without interest. The 
main issue in the case was whether the true nature of all the deal- 
ings which occurred created the relationship of buyer and seller 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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with an assignment of wages as the subject-matter, or whether it 
was really a usurious loan. ‘This being true, it was proper for 
the auditor to receive evidence aside from the contracts themselves. 
In Rogers v. Blouenstein, 124 Ga. 501, 503, 52 S. E. 617, 618, 
3 L. R. A. (N. S.) 213, there was a sale of diamonds, with an option 
to buy back. It is stated: “The transaction, being on its face 
apparently lawful, might, nevertheless, be shown to be a device for 
concealing usury.” 

“In determining whether the contract is usurious, the substance 
of the transaction will be critically inspected and analyzed, for the 
name by which the transaction is denominated is altogether im- 
material, if it appears that a loan of money was the foundation and 
basis of the agreement which is under consideration.” Bank of 
Lumpkin v. Farmers’ State Bank, 161 Ga. 801, 1382 S. E. 221. 
“Whether a given transaction is a purchase of land or a loan of 
money, with title to the land taken as security, depends, not upon 
the form of words used in contracting, but upon the real intent and 
understanding of the parties. No disguise of language can avail 
for covering up usury, or glossing over an usurious contract.” 
Pope v. Marshall, 78 Ga. 635, 640, 4 S. E. 116, 118. In this case 
Judge Bleckley remarked: “The theory that a contract will be 
usurious or not, according to the kind of paper bag it is put up 
in, or according to the more or less ingenious phrases made use of 
in negotiating it, is altogether erroneous. The law intends that a 
search for usury shall penetrate to the substance.” 

On the trial before the auditor the plaintiff introduced evidence 
to show the general way in which Henry & Co. conducted its busi- 
ness. When a customer came in to scttle up an old assignment 
and entered into a new one, he was required to pay in currency the 
full amount of the old assignment; this currency was laid on the 
desk; and, when the new assignment was prepared and signed, the 
amount due the customer on it was taken out of the cash drawer 
and handed to him. He never received from Henry & Co. on the 
new assignment the same bills and notes that he had paid to Henry 
& Co. for the old assignment. Many of the statements of the plain- 
tiff’s witnesses in connection with these matters were contradicted 
by the evidence of Fox; but in our opinion none of it is of con- 
trolling importance. Currency is currency, and a certain sum 
taken from one pile of bills is the exact equivalent of the same 
amount taken from another. It is idle to say that, if the transac- 
tions were really loans, or renewals of a previous loan, this method 
of handling the details could affect their true nature. 

According to Fox’s testimony, he made 67 trips to the office of 
Henry & Co. On the first trip he came out having $25 more in his 
pocket. than he had when he went in. But never again. On each 
of the other trips he came out having $2.25 less than when he went 
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in, and on each of these 66 occasions the till of Henry & Co. profited 
by the visit to the extent of this $2.25. Fox stated in so many 
words that at the original transaction he “borrowed” $25 from 
Henry & Co. As to later transactions he testified: “I gave him $5, 
and he gave me back $2.75, taking out $2.25 worth of interest. 
I never paid the principal; I just paid the interest on it.” He also 
swore that he never got any money except the original $25, and 
went back every pay day and paid the interest. Two other wit- 
nesses testified that they went there with Fox and saw him pay $2 
or $3 and sign a paper. The witness Brown said that Fox “laid 
in the window a $5 bill, and I don’t know whether he got any change 
or not.” Fox testified that on making a new assignment a printed 
sheet with unfilled blanks would be put before him; that he had no 
chance to read the paper. “You are not permitted to read them. 
They don’t let it get that far out of the window. . . . You aint got 
no chance whatever.” Much of this testimony was contradicted by 
witnesses for plaintiff. 

The alleged assignment introduced before the auditor contained 
these provisions: “I hereby direct my said employer to pay Henry & 
Co. said monies. I hereby authorize the purchaser of this account, 
in my name and in my stead, and as my attorney in fact, to sign 
my name to any and all checks, vouchers, receipts, and acquittances 
necessary and proper to be signed in order to collect said account, 
the said money, and to evidence the payment of same.” The paper 
did not reserve any right in Fox to make the collection. Yet, not- 
withstanding these terms of the contract, the evidence is undisputed 
that Henry & Co. did not at any time undertake to collect the 
amount allegedly due it from the employer, but, on the contrary, 
acquiesced without objection in Fox making the collections. No 
notice of the alleged assignment was ever served on the railroad com- 
pany by Henry & Co. We are not unmindful of the ruling in Hub- 
bard v. Bibb Brokerage Co., 44 Ga. App. 1, 10, 160 S. E. 639, to 
the effect that, where there is an assignment of a part of a debt, 
not assented to by the debtor, the sale conveys to the buyer only 
an equitable title to the part sold, and the legal title remaining in 
the assignor gives him the right to make collection of the debt; but 
this does not militate against our belief that the continued failure 
of Henry & Co. to serve notice on the railroad company, and its 
continued acquiescence in the collections by Fox which it claimed 
belonged to it, was an additional item which the auditor might 
fairly conclude led rather to the belief that the transaction was 
really a loan than that it was a sale. 

It is usual experience that, when a buyer buys an article, he 
proceeds to possess himself of it or arrange to insure its possession. 
Whether the subject-matter be a horse or promissory note or ac- 
count or what not, that is the usual procedure. If A for some 





THE BANKING LAW JOURNAL 11 


reason satisfactory to himself desires to be the owner of an account 
due by X to a certain person, and goes to the creditor and buys 
the account and has it transferred to him, in the nature of the case 
he will notify X that he is now the owner of the account. ‘That is 
the only thing he can do for his full protection. In the absence of 
notice, if X pays the account to the merchant, he will be absolved. 
And, when the account is due, A will collect it from X. These are 
matters of common experience, and what we have said applies al- 
most as forcefully where the purchase is of a part of an account 
as where the purchase is of all of the account. It is undisputed in 
the case at bar that, in all the 67 alleged purchases of wages due 
by the railroad to Fox, not in a single instance, as stated above, 
did Henry & Co. serve any notice on the railroad company of the 
fact that it had bought the wages, nor did it call on the railroad 
company and demand payment of them, nor did it enter objection to 
Fox himself collecting them. The evidence shows conclusively that 
during all the months involved Fox collected his wages regularly from 
the railroad company without objection on the part of the alleged 
buyer. In such a case, when we see the seller, after the purported 
sale of a definite interest in the account, collect the money without 
objection from the buyer and enter into a new agreement, paying the 
buyer an additional sum, this course of dealing authorizes the inference 
that no real sale was ever contemplated, that neither party assumed 
that the “buyer” would take possession of the account “sold,” and 
that the true intent was that the one party was merely to have the 
use of the other party’s money for a time, and then was to pay it 
back out of a certain fund or renew the loan and pay additional 
interest. 

The circumstances of the case at bar bring it squarely within the . 
ruling of the Court of Appeals in Jackson v. Bloodworth, 41 Ga. 
App. 216, 152 S. E. 289, and with that ruling we fully agree. 


REE REE 


Personal Liability of Officers and Directors for 
Overdrafts 


The officers and directors of a bank are not personally 
liable for overdrafts allowed by the bank’s cashier, which are 
concealed from the knowledge of the officers and directors and 
carried as cash items. Such transactions do not come within 
the meaning of section 8990, Revised Code of South Dakota, 
1919, making each officer and director personally liable for all 
“overdrafts allowed by his bank.” Strain, Superintendent of 
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Banks, v. Mekvold, Supreme Court of South Dakota, 257 
N. W. Rep. 50. 

This action was brought by the superintendent of banks 
against the officers and directors of the First State Bank of 
Renner, S. D., and the amount of overdrafts which the super- 
intendent sought to recover was $7,201.27. In reversing a 
judgment in favor of the superintendent and holding that the 
defendants were not liable, the Supreme Court said: 


“Officers Liable—Excessive Loans—Overdrafts. Every officer and 
director of any bank shall be held personally liable for all excessive 
loans made by his bank, in such amount as such loan may be in 
excess of the amount limited by law, and his liability thereon shall 
be the same as though such paper was indorsed by him, but to the 
extent only of the excessive amount. He shall also be held personally 
liable for all overdrafts allowed by his bank.” 

Appellants maintain that the alleged overdrafts were not allowed 
by the bank and that the transactions were not within the purview 
of the statute. 

The evidence is that the directors instrusted the active manage- 
ment of the bank to the cashier, H. S. Wilkinson; and that the checks 
in question were paid by the cashier without the knowledge of the 
appellants, were kept separately in an envelope, and were not 
charged to the accounts of the drawers. It was in fact admitted 
by the cashier that he concealed from the appellants the information 
that these checks were carried as cash items and the practice of 
permitting certain customers to draw more money from the bank 
than they had on deposit. His testimony was: “All of these checks 
were in the possession of the bank at the time it closed. At the time 
of the closing I had them in the money drawer. Sometimes I had 
them in the safe, and sometimes in the money drawer. I did not keep 
those checks represented by Exhibits ‘1’ to ‘18’ together with the 
checks that came from clearance. I kept them by themselves. And I 
kept them concealed part of the time. I kept them concealed when 
I figured somebody would discover them. At the time that we had 
directors’ meetings I did not talk over with the directors the over- 
drawn accounts. I don’t remember even speaking about ordinary 
overdrawn accounts. These checks carried as cash items were not 
called to the attention of the directors and they were never discussed.” 

An examiner employed by the state banking department made an 
inventory when the bank closed. He testified: “I had examined the 
bank before that time, but I don’t remember on what date. I might 
have examined it in the year 1930. The Banking Department ex- 
amines banks ordinarily twice a year. That is the usual custom. 
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Most of the checks were drawn in 1931, but there are a few that go 
back as far as 1929. They date approximately two years prior to 
the closing. Possibly there were four examinations by the State 
Banking Department while those checks were carried as cash items. 
In the ordinary course of banking business a check when it is paid 
is charged up to the customer either on that day or the following day. 
When the customer has not enough money in his account to pay the 
check his account is shown to be in the red. There were some over- 
drafts or overdrawn accounts appearing on the books at the bank 
at the time I took the inventory. Such overdrafts or overdrawn 
accounts amounted to $33.17. About the only record of overdrafts 
is the customer’s ledger sheet. . . . I checked the overdrafts in the 
amount of $33.17 which appeared on the books of the bank, and I 
have a list of them. Outside of the ledger and the individual ledger 
sheets there would be no records kept of overdrafts. I could find no 
record of these checks which have been identified as Exhibits ‘1’ to 
‘18’ appearing in the bank ledger as overdrawn checks or accounts. 
None of these Exhibits appears on the drawer’s records or were 
charged against drawer’s accounts. ‘These checks were never posted 
and never appeared on the bank’s records as overdrafts. These 
Exhibits were in an envelope in the cash drawer when I took the 
inventory. There were some other checks held for clearance, but 
these checks, Exhibits ‘1’ to ‘18,’ were in a separate envelope, or 
bundle.” 

An overdraft arises where a customer of a bank draws from, it 
more money than is standing to his credit in his account with the 
bank. State v. Jackson, 21 S. D. 494, 113 N. W. 880, 16 Ann. Cas. 
87. It is not uncommon for a depositor to undertake to overdraw 
his balance, and there is authority in a bank to allow overdrafts. 
Morse on Banks and Banking (6th Ed.) § 358. Recognition of the 
practice is found in the provisions of section 8987, Rev. Code 1919, 
wherein it is provided that “in no case shall an overdraft of more 
than 60 days standing be allowed as an asset of any bank.” 

Without determining the liability of appellants (defendant officers 
and directors) if it had been shown that the accounts were over- 
drawn by their permission or if entries upon the books of the bank 
had been made of the overdrafts from which a presumption of 
knowledge might have attached, we will decide only the case presented. 
Appellants did not authorize the overdrafts; nor did they have infor- 
mation that the accounts were being overdrawn; nor were entries 
made of the payment upon the books of the bank. From the record, 
it is beyond question, and we so hold, that the cashier did not pay 
the checks in the regular course of banking, but misapplied the funds 
of the bank. The fact that he may have received no pecuniary benefit 
is not material. He concealed the nature of the transactions from 
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other officers and directors of the bank and the state banking depart- 
ment, and, whatever may have been his motive, it would be unreason- 
able to say that he was acting for the bank and in good faith. The 
provisions of statute under consideration do not intend that directors 
shall become insurers of the fidelity of the cashier or other agents 
whom they may appoint. 

A corporation can acquire knowledge or receive notice only 
through its officers and agents, but the rule that the corporation is 
charged with knowledge, though the officer does not in fact com- 
municate his knowledge, has no application. Knowledge of the cashier 
of the misapplication of the corporate funds was not imputed to the 
bank. Warren v. Lincoln, 58 S. D. 196, 235 N. W. 597. For reasons 
stated, the payment of the checks were not overdrafts allowed by the 
bank, and the judgment and order appealed from are reversed. 


TREE EEE 


Absorption of Small Charges by Member Banks 


Under a ruling of the Federal Reserve Board, published 
in the December issue of the Federal Reserve Bulletin, 
member banks of the Federal Reserve System may absorb 
charges for collection, or exchange, or other small charges up 
to $2.00 per month, for any one customer having a demand 
deposit in the bank. 

Under section 19 of the Federal Reserve Act, as amended 
by section 11 (b) of the Banking Act of 1933 (12 U. S. 
Code § 371la), no member bank of the Federal Reserve 
System may “directly or indirectly by any device whatsoever 
pay any interest on any deposit which is payable on demand.” 
The Board states that in its opinion the above statute will not 
be violated by the adoption of the following clearing house 
rule, which had been submitted for its consideration: 


No bank shall make a regular practice of absorbing for any cus- 
tomer all exchange or collection charges or other out-of-pocket ex- 
penses incurred on behalf of such customer; but, in exceptional cir- 
cumstances, when it would create friction or misunderstanding to 
charge a customer for isolated items of trivial amounts, the banks 
may absorb such individual items, including isolated exchange and 
collection charges and charges for telephone calls, telegrams, and 
similar items, provided that the banks act in good faith and do not 
utilize the absorption of such items as a basis for soliciting accounts 
or attempting to obtain an advantage over competitors. 
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The following statement concerning the rule was issued 
by the Board: 


Whereas the amount of such items absorbed does not vary with or 
bear a substantially direct relation to the amount of the customer’s 
balance, the absorption of such items cannot be considered an indirect 
payment of interest within the meaning of Section 19 of the Federal 
Reserve Act, unless such items are included in an anlysis of accounts 
which involves their being offset in whole or in part by an analysis 
credit allowed to the customer for interest or the earning value of 
the account. 

Even where the bank analyzes accounts in this manner, it is 
believed that the absorption of isolated items of the character de- 
scribed above in trivial amounts may be disregarded in accordance 
with the rule that the law takes no notice of inconsequential matters. 
The board, therefore, sees no objection to the adoption of a rule 
substantially in accordance with that quoted above. 

In this connection the suggestion was made to the board that a 
member bank be permitted to absorb such charges in amounts up 
to $2 per month for any one customer in order to eliminate the 
annoyance of inconsequential charges against an account. While the 
board does not feel that it would be advisable to prescribe any fixed 


amount of charges which might be absorbed under the above-quoted 
rule, it is believed that such a rule will afford a satisfactory basis for 
treatment of exchange charges and other out-of-pocket expenses by 
member banks which may see fit to operate under a rule of this kind. 





BANKING DECISIONS 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


BANK LIABLE FOR PRESIDENT’S MISREPRE- 
SENTATION AS TO MORTGAGE SOLD BY 
THE BANK 


Kershaw v. Julien, U. S. Circuit Court of Appeals, 72 Fed. Rep. 
(2d) 528 


The president of a bank assured one of the bank’s depositors, an 
aged woman inexperienced in business, who was desirous of investing 
her money in real estate mortgages, that any mortgage sold to her 
by the bank would be ‘‘first class in every way.’’ The bank sub- 
sequently sold her a mortgage in the sum of $12,500 at its face 
value, without informing her that the property securing the mort- 
gage was worth not more than $4,000. Upon the failure of the bank, 
it was held that the depositor had a valid claim against the bank for 
the amount which she lost in the transaction. It was also held that 
her claim was a general claim and not preferred over other un- 
secured creditors. 


Proceedings by Helen H. Julien, as executrix of the last will of 
Florence M. Hershey, deceased, against L. R. Kershaw, receiver of the 
Commercial National Bank of Independence, Kan., and the Security 
National Bank of Independence, Kan. From a decree for plaintiff, the 
defendants appeal. 

Modified and affirmed. 

Chester Stevens, of Independence, Kan., for appellants. 

Walter L. McVey and W. N. Banks, both of Independence, Kan. 
(O. L. O’Brien, of Independence, Kan., on the brief), for appellee. 


MceDERMOTT, C. J.—Mrs. Hershey, testate of appellee, lived in 
Independence, Kan., for a number of years and was a customer of 
The Commercial National Bank of that city.1 From time to time she 
purchased real estate mortgages from the bank and from Geo. T. 
Guernsey, its president. Back in 1923 or 1924 Guernsey assured her 
that any mortgages sold her would be ‘‘first class loans . . ._ first 


9? 


class in every way.’’ She moved to California about 1923, but remained 


* Herein referred to as “the bank.” 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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a customer of the bank and continued to purchase mortgages from it 
by mail. In the correspondence, the bank at times described mortgages 
offered her as ‘‘desirable’’ or ‘‘choice.’? She was well along in years, 
crippled, deaf, and in poor health. 

Another customer of the bank was L. A. Lockwood. In 1927 he 
was heavily indebted to the bank and hopelessly insolvent. His in- 
debtedness to the bank was a matter of concern to it; one $10,000 note 
had been charged off, and others were precariously secured. When he 
died in November, 1927, he owed the bank $17,910, in addition to the 
$12,500 indebtedness on the mortgage in controversy. His estate grossed 
$700. His finances in August were in about the same condition, that is, 
he was indebted to the bank for about $30,000 and had nothing but 
worthless equities. The bank knew of his financial distress. 

Shortly before this, Guernsey owned a sheriff’s certificate of sale to 
320 acres of land near Independence. Half of it was covered by black- 
jack or scrub-oak timber, without grass or water; ‘‘it won’t summer 
ten head of stock’’; of the rest, 130 acres were under plow, part of it 
hard-pan, part white alkali, part subject to overflow. There were no 
improvements on it to speak of. Well posted witnesses agreed that its 
fair market value in 1927 was $4,000. 

Guernsey transferred his certificate of sale to Lockwood, to whom 
the sheriff executed his deed on September 8, 1927. Lockwood gave a 
mortgage on this land to the bank for $12,500 in October, 1926, nearly 
a year before the sheriff’s deed to him. In August, 1927, the bank 
assigned this mortgage without recourse to Mrs. Hershey, then residing 
in California, charging her account with $12,757.17, the face thereof 
and accrued interest, and kept the proceeds, crediting it upon Lock- 
wood’s indebtedness to the bank. 

Mrs. Hershey, assuming that it was a ‘‘first class mortgage’’ with a 
reasonable margin of value over the encumbrance, kept it. Lockwood 
paid no interest, but the bank paid the interest regularly until it failed, 
thus lulling Mrs. Hershey into inaction. 

When the bank failed in. March, 1930, Mrs. Hershey learned that 
she was the victim of a contemptible scheme to palm off on her a mort- 
gage which the bank knew was next to worthless in order to reduce 
Lockwood’s indebtedness to the bank. She filed a claim with the re- 
ceiver of the bank for $7,757.17, the difference between the price she 
paid for the mortgage, and $5,000 which, for some reason, she conceded 
to be the value of the mortgage. 

The receiver rejected the claim and this action followed. The facts 
are alleged, with appropriate allegations of the fraud and deceit prac- 
ticed upon her. The prayer is for a prior and preferred claim against 
the assets in the hands of the receiver of the bank, and against those 
assets purchased by the Security National Bank. The answer is a 
denial of the fraud, an averment that Guernsey was the agent of Mrs. 
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Hershey and not the bank, and that the bank had no lawful authority 
to act as her agent in the investment of her funds.” 

The trial court found that Mrs. Hershey was defrauded and al- 
lowed the claim against the receiver; it further decreed that the 
receiver should accord the claim priority over unsecured creditors, and 
awarded judgment against the Security National Bank and impressed 
a trust upon assets acquired by the Security National Bank from the 
Commercial National. 

This order, in so far as it allowed a common claim against the re- 
ceiver of the Commercial National Bank, is eminently just and mani- 
festly correct. Incontrovertible and undisputed evidence, much of it 
documentary, established the fraud beyond the shadow of a doubt. 
The defense attempted on the facts was so weak as to challenge its good 
faith. Not a witness was brought forward to testify that the land was 
worth in excess of $5,000. The only justification offered for this cruel 
hoax was Guernsey’s testimony that he, relying upon a purported 
appraisal of a Mr. Kerr with whom he had many business relations, 
believed the mortgage was well secured. The trial court did not believe 
Guernsey; neither do we. Kerr was called as a witness. In order to 
be a ‘‘first class’? mortgage, as that term is well understood in invest- 
ment circles in Kansas, the land must have had a fair value of at least 
$20,000. That Kerr should undertake to deceive the bank, or that 


Guernsey, the active head of this bank for many years, should be so 
grossly deceived as to the value of land in his immediate vicinity, and 
which he had purchased at a sheriff’s sale, is too incredible for belief 
or further comment. 


But, counsel argue, rigid rules of law intervene to prevent the right- 
ing of this wrong. If true, it is a grave reproach to our jurisprudence. 
But it is not true; rules of law are not as inflexible as counsel assert; 
if the decided cases afford no precedent for the redress of the wrong 
here perpetrated, then a precedent should now be established. The 
genius of the common law is its flexibility, a virtue arising from the 
determination of courts of long ago that justice should be done. But 
we need not depart from long settled rules to affirm the allowance of 
this claim. It is true that fraud is never presumed, but must be clearly 
established. But it may be, and more often is, established by cireum- 
stantial evidence. United States v. Mammoth Oil Co. (C. C. A. 8) 14 F. 
(2d) 705, affirmed 275 U. S. 13, 48 S. Ct. 1, 72 L. Ed. 137. The fraud 
here is clearly proven by irrefragable evidence; no other rational con- 


? When this cause was removed from the state court, it was docketed as a law 
ease. Upon motion of appellants it was transferred to the equity docket. While 
the primary redress sought is damage for fraud and deceit, sounding in law, the 
power of equity to impress a trust was invoked. Whether the cause was properly 
transferred is not before us; the transfer was upon appellants’ motion and appellee 
acquiesced. Upon the authority of Twist v. Prairie Oil & Gas Co., 274 U. S. 684, 
47 S. Ct. 755, 71 L. Ed. 1297, we review “the case on the merits as on an 
equity appeal.” 














19 





THE BANKING LAW JOURNAL 





clusion is possible. It is said there was no direct representation that 
the mortgage was a good one; we need not stop to inquire what repre- 
sentations are implied when a bank offers a customer, for the purpose 
of investment, a mortgage at par; when Mrs. Hershey started buying 
mortgages from the bank there was a direct representation that mort- 
gages offered her would be ‘‘first class in every way.’’ That repre- 
sentation need not be reiterated with every offering. 

We are then told that statements as to value are expressions of 
opinion, and not representations of fact. That depends. There is room 
for honest difference of opinion as to the value of most things; and 
where men barter on equal terms, opinions expressed as to value are 
ordinarily not relied upon and not important. But a statement by an 
experienced banker to a confiding customer that a note is amply secured, 
when he knows it is not, is more than an expression of opinion; it is a 
deliberate misrepresentation of a fact. 

Furthermore, the hypothesis that the bank is liable only if it affirma- 
tively misrepresented a material fact is not sound. That rule applies 
when those upon an equal footing deal at arm’s length. The situation 
here put upon the bank the obligation to disclose all facts known to it 
which were material to the transaction. Mrs. Hershey had been a 
customer of the bank for years; she had bought many mortgages from 
it; she had been assured that investments offered her would be first 
class in every way ; she had purchased mortgages from the bank through 
the years in reliance upon such assurance. Having gained her con- 
fidence by such course of conduct, it may not escape responsibility for 
its abuse by invoking a rule applicable between strangers. When such 
a state of confidence exists, it is the duty of him in whom the confidence 
is reposed to disclose every material fact within his knowledge. Bacon 
v. Soule, 19 Cal. App. 428, 126 P. 384. When there is a duty to speak, . 
the suppression of the truth is as reprehensible and as actionable as the 
utterance of the false. The Kalfarli (‘C. C. A. 2) 277 F. 391, 400; 
Copper Process Co. v. Chicago Bonding & Ins. Co. (C. C. A. 3) 262 F. 
66, 73, 8 A. L. R. 1477; New York Life Ins. Co. v. Gay (C. C. A. 6) 36 F. 
(2d) 634, 638; Nairn v. Ewalt, 51 Kan. 355, 32 P. 1110. In Tyler v. 
Savage, 143 U. S. 79, 98, 12 S. Ct. 340, 346, 36 L. Ed. 82, the Supreme 
Court held that ‘‘This suppression of a material fact, which Tyler was 
bound in good faith to disclose, was equivalent to a false representa- 
tion.’ So here; the gross inadequacy of the security and the insolvency 
of the makers were material facts which the bank knew and suppressed 
although bound in good faith to disclose. 

The claim that Guernsey was the agent of Mrs. Hershey instead of 
the bank finds no support in the record. Mrs. Hershey purchased a 
mortgage from the bank, the bank acting through its president and 
active managing officer. The bank took and retains the purchase price 
of that mortgage. Retaining, as it does, the proceeds of the transaction, 
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it is not in position to deny either the authority of its president or its 
power to sell a mortgage. National Bank of Commerce v. Equitable 
Trust Company (C. C. A. 8) 227 F. 526, 533; General Paint Corpora- 
tion v. Kramer (C. C. A. 10) 57 F. (2d) 698, certiorari denied 287 
U. S. 605, 53 S. Ct. 10, 77 L. Ed. 526; Maryland Casualty Co. v. Beebe 
(C. C. A. 10) 54 F. (2d) 743; Carbon County Land Co. v. United States 
(C. C. A. 10) 46 F. (2d) 980, affirmed 284 U. S. 534, 52 S. Ct. 232, 
76 L. Ed. 469; Citizens’ Central National Bank v. Appleton, 216 U. 8. 
196, 30 S. Ct. 364, 54 L. Ed. 443; Aldrich v. Chemical National Bank, 
176 U. 8. 618, 20 S. Ct. 498, 44 L. Ed. 611; Johnson v. Schrag, 134 
Kan. 80, 4 P. (2d) 450. 

The trial court properly heard evidence offered, although indicating 
doubt as to its admissibility. Equity Rule 46 (28 USCA § 723); 
Hughes v. Reed ('C. C. A. 10) 46 F. (2d) 435. Where rulings as to the 
admissibility of evidence are reserved, they should be made before the 
conclusion of the trial. Guernsey’s testimony was admissible; while 
the trial court’s ruling thereon is not in the record, we have considered 
it for what it is worth. Other errors assigned have been considered 
but need not be discussed. 

The decree below gave appellee (the plaintiff) priority over all 
other unsecured creditors of the bank and rendered a judgment against 
the Security National Bank. This part of the decree is erroneous. 
Appellee contends that a trust arose in favor of Mrs. Hershey, and 
since the cash of the bank at all times was more than her claim, that 
she is entitled to priority. The cases cited by counsel are those wherein 
the bank obtains money or property from a customer by fraud and a 
trust was impressed upon the moneys or property so obtained. But in 
this case, the first requisite of a trust, the obtaining of property or the 
augmentation of the assets of the bank, is lacking. Nothing was ob- 
tained by the bank by the fraud; Mrs. Hershey’s money was obtained 
through a general deposit. A general depositor is not entitled to 
priority. Before the transaction complained of, Mrs. Hershey had a 
general claim sounding in contract; after the transaction, she had a 
general claim sounding in tort; neither is entitled to priority. The 
assets of the bank were not augmented by its fraud, for no new money 
or property came into the bank. The bank’s indebtedness to her was 
reduced, and Lockwood’s indebtedness to the bank correspondingly 
reduced. It was a mere shifting of credits. Since there was no 
identifiable thing which could be the subject of a trust and no augmenta- 
tion of the bank’s assets, manifestly the assets in the hands of the 
receiver were not increased by the transaction. There is no reason 
therefore for preferring appellee over other creditors of the bank. 
Kershaw v. Jenkins (C. '‘C. A. 10) 71 F. (2d) 647; Kershaw v. Kimble 
(C. C. A. 10) 65 F. (2d) 553; Blakey v. Brinnon, 286 U. S. 254, 52 
8. Ct. 516, 76 L. Ed. 1089, 82 A. L. R. 1288. 
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The decree will be modified by eliminating the provisions as to 
interest and preference and the Security National Bank; otherwise, 
the decree is affirmed. 

Modified and affirmed. 


DEPOSIT BY TRUST COMPANY OF ESTATE 
FUNDS IN AFFILIATED BANK 


In re Culhane’s Estate, Supreme Court of Michigan, 256 N. W. Rep. 807 


A trust company, acting as administrator of an estate, deposited 
estate funds in a bank which had the same directors and stock- 
holders as the trust company. The funds were deposited in a sav- 
ings account subject to a ninety day withdrawal notice. During 
the preceding two years, the deposits of the bank had decreased 
twenty per cent. and the liquidity of the bank had dropped to 
twenty-two per cent. The deposit was allowed to remain during a 
run on the bank and the bank closed. It was held that the trust 
company, though not guilty of bad faith, had not exercised that 
degree of diligence which the law requires of fiduciaries and should 
be surcharged with the amount of the estate’s loss. 


In the matter of the estate of William A. Culhane, deceased. From 
a decree upon the petition of Bridget Cashman and others, sole heirs 
at law and next of kin of William A. Culhane, deceased, relating to 
the final account of the Pontiac Trust Company, administrator of the 
estate of William A. Culhane, deceased, the administrator and Charles 
EK. Waldo, conservator, appeal. : 

Affirmed. 

Patterson & Patterson, Pelton & McGee, and Charles P. Webster, 
all of Pontiac, for appellants. 

Butzel, Levin & Winston, of Detroit (Carl L. Whitchurch, of De- 
troit, Joseph J. Lavin, of Spokane, Wash., and Robert S. Waterman, 
of Ogdensburg, N. Y., of counsel), for appellees. 


BUSHNELL, J.—Respondent and appellant Pontiac Trust Com- 
pany was appointed on October 6, 1930, administrator of the estate 
of William A. Culhane, who died intestate on July 25, 1930. Petition- 
ers and appellees are three aunts of the deceased and are his heirs at 
law. The estate consisted largely of cash amounting to about $100,000 
then on deposit in banks in Clarkston, Bay City, and Detroit. The 
controversy has to do with two money items shown in the adminis- 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition §480. 
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trator’s final account, both at the time on deposit in the Pontiac Com- 
mercial & Savings Bank ; $80,535 being in a savings account designated 
‘‘Pontiae Trust Company, Administrator of William A. Culhane, de- 
ceased,’’ and $7,297.35 in a commercial account, with considerable other 
moneys belonging to other trusts and estate, standing in the name of 
Pontiac Trust Company. 

All of the directors of the trust company are directors of the bank, 
and the stockholders of the two institutions are identical. Each holder 
of three shares of bank stock automatically owning one share of trust 
company stock, the certificate being joint and signed by the officers of 
both corporations. While the trust company occupies its own quarters 
adjoining the bank, the two rooms are connected by an open second 
floor called the ‘‘mezzanine.’’ 

Prior to the filing of the final account a tragedy occurred which 
affected the entire city of Pontiac, which like other industrial centers 
of the nation was suffering from the rapidly changing banking and 
business conditions of the country. The deposits of the bank had 
shrunk from $20,624,480.96 on August 5, 1929, to $15,695,872.47 on 
April 27, 1931. The unusual strain of responsibility, the killing by 
the police of an intruder in his home, the serious injury to several 
people by an elevator accident in the bank building, and a robbery 
of the bank in which an employee was implicated, all combined to ac- 
centuate the nervous condition of Cramer Smith, the president of the 
bank and the trust company. The city was shocked to learn late 
Saturday afternoon, June 6, 1931, that he had taken his own life. 
Thaddeus D. Seeley, a director, described him in the record as the most 
important person in the bank, if not the most important among the 
banking fraternity in the country. 

Monday a run started on the bank, and in six days about three and 
a half million in cash was paid out to depositors, causing a further 
shrinkage in deposits of $1,862,620.05. The officers immediately in- 
voked the ninety-day clause on savings accounts and Saturday and 
Sunday, the directors, meeting with the Banking Commissioner, de- 
cided not to reopen the following Monday. 

The estate of Culhane was not alone affected; the closing left the 
entire community prostrated. Mr. John H. Patterson, a vice-president 
and chairman of both boards, had substantially as much of his own 
funds on deposit as well as those of estates of which he was either 
trustee or administrator, and none of these were withdrawn during 
the run. The directors, many of whom are leaders in the city, made 
every effort to save the splendid financial structure they had built, 
and it is undisputed from the testimony that none of them believed 
other than that the sanity of the public would reassert itself, and the 
bank remain open. 

Petitioners alleging negligence on the part of the administrator, 
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charging that its officers were cognizant of its weakened financial con- 
dition prior to the run, failed to protect the estate in depositing its 
funds in a bank in which it had an interest and permitting them to 
remain there during the run, prayed for an order of the probate court 
directing that the estate be closed and its funds and proceeds paid to 
their heirs at law. 

The late Jesse H. Root, judge of the Thirty-Eighth judicial circuit, 
sitting as a probate judge, held the administrator personally liable for 
the funds in the commercial account, citing 11 R. C. L. p. 151, but 
absolved it from liability as to the savings funds. His written opinion 
finds there was nothing at the time of the original deposit to indicate 
other than the bank was a good, sound, safe, and solvent institution. 
Where would they be safe if withdrawn at the time of the run except 
in a deposit box? He asks and adds, ‘‘Who knows or who can say?”’ 

Petitioners appealed to the circuit where Judge Charles E. White 
of the Second judicial circuit again took testimony, resulting in a 
decree affirming that portion of the probate order which had to do 
with the commercial account liability, but reversing the part pertain- 
ing to the savings account, holding the administrator and its con- 
servator liable for the entire amount shown in its final account, with 
interest at 4 per cent. on the savings funds. The presiding circuit 
judge likewise filed an exhaustive opinion so that we have the benefit 
of able judicial discussions of opposite views of the problems presented 
by respondent’s appeal. 

Other than error claimed as to the admission of a letter from Bank 
Examiner Post to President Smith and portions of his testimony, the 
question is: Was the administrator negligent and is it personally liable 
for the balance of the deposits made by it in its affiliate bank? 

We start with the law as stated in Re Grammel’s Estate, 120 Mich. 
487, 79 N. W. 706, where we adopted Lord Hardwicke’s language in 
Knight v. Earl of Plymouth, 1 Dickens, 120: ‘‘If there is no mala fides, 
nothing wilful in the conduct of the trustee, the court will always favor 
him.’’ <A trustee is required to use care and diligence in the handling 
of property. He may deposit it in a bank that has good standing and 
of whose stability he is honestly confident. Where there is evidence 
tending to show a reason for not investing it elsewhere, and raising a 
question of fact as to negligence, unless the record shows either 
negligence or its absence, as the case may be, we will not disturb the 
findings of the trier of the facts. 

Our other fundamental is that stated by Mr. Justice Cooley in Shel- 
don v. Estate of Rice, 30 Mich. 296, 18 Am. Rep. 136: 


‘*It has been uniformly held that administrators, or other persons 
standing in the position of trustees, are not to be suffered, either di- 
rectly or indirectly, to acquire interests in, or bargain for benefits from 
the property which, in their relation as trustees, they hold, manage, 
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control or sell for others. They cannot occupy the position of buyers, 
and, as such, interested to procure the property at the lowest possible 
price, when, as trustees, they are to make sale, and their duty requires 
them to obtain the highest price at which the property may be fairly 
sold. The law esteems it a fraud in such a trustee to take, for his own 
benefit, a position in which his interest will conflict with his duty. (See 
cases cited.) The reasons for this general rule are fully explained in 
several of the case above cited, and it has been well said that ‘the rule 
stands upon our great moral obligation to refrain from placing our- 
selves in relations which ordinarily excite a conflict between self- 
interest and integrity..—Michoud v. Girod, 4 How. 555 [11 L. Ed. 
1076].’’ 


Mr. Justice Potter, speaking recently for the court, stated the duties 
of trustees in Kelsey v. Detroit Trust Co., 265 Mich. 358, at page 362, 
251 N. W. 555, and Mr. Justice North pointed out in Lawrence v. First 
National Bank & Trust Company of Kalamazoo, 266 Mich. 199, 253 
N. W. 267, 268, that, ‘‘In determining whether the trustee was guilty 
of negligence or violation of its trust duty, we must be governed by 
the circumstances of the particular case,’’ and found there, as we do 
here, that there is no claim that respondent profited financially as a 
result of any transactions concerning which complaint is made. 

The unusual circumstances presented in the instant case is the stock- 
holder and director identity of the two financial institutions. Not 
quite so strongly, it is true, as that in Genesee Wesleyan Seminary v. 
United States Fidelity & Guaranty Co., 247 N. Y. 52, 159 N. E. 720, 
722, 56 A. L. R. 964, but the observation of Chief Justice Cardozo is 
nevertheless important: ‘‘Uncertain implication will not serve to 
justify a trustee in shaking off his duty as a fiduciary and assuming 
the absolute dominion appropriate to ownership. If he wishes such 
dominion, he should ask for it, not covertly and indirectly, but un- 
mistakably and frankly. . . . Public policy will not suffer us to be 
satisfied with less.’?’ The language of the learned Justice in Meinhard 
v. Salmon, 249 N. Y. 258, 164 N. E. 545, 546, 62 A. L. R. 1, is also 
applicable: ‘‘Many forms of conduct permissible in a workaday world 
for those acting at arm’s length, are forbidden to those bound by 
fiduciary ties. A trustee is held to something stricter than the morals 
of the market place. Not honesty alone, but the punctilio of an honor 
the most sensitive, is then the standard of behavior. As to this there 
has developed a tradition that is unbending and inveterate. Uncom- 
promising rigidity has been the attitude of courts of equity when pe- 
titioned to undermine the rule of undivided loyalty by the ‘disintegrat- 
ing erosion’ of particular exceptions. Wendt v. Fischer, 243 N. Y. 439, 
444, 154 N. E. 303. Only thus has the level of conduct for fiduciaries 
been kept at a level higher than that trodden by the crowd. It will not 
consciously be lowered by any judgment of this court.’’ 

Where a trustee places itself in a position where self-interest con- 
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flicts with duty, its acts will be scanned with closer scrutiny than if 
made in the usual course of business. In re Jenkins’ Estate, 260 Mich. 
518, 245 N. W. 508. 

Section 11901, C. L. 1929, provided the method whereby the bank 
might have acted as an administrator, and section 12019 whereby the 
trust company might have done a banking business. Neither section 
was recognized in the handling of the funds of this estate. It may be 
argued that the statutes referred to are not applicable to separate cor- 
porate entities, but we have held that, where a corporation is so or- 
ganized and controlled and its affairs are so conducted as to make it a 
mere instrumentality or agent or adjunct of another corporation, its 
separate existence as a distinct corporate entity will be ignored and 
the two corporations will be regarded in legal contemplation as one 
unit. People ex rel. Attorney Gen. v. Mich. Bell Telephone Co., 246 
Mich. 198, 224 N. W. 438. 

We cannot permit our sympathy for an already overburdened and 
distressed community, or our admiration for the courageous qualities 
of those who have given much in an endeavor to rehabilitate their 
financial institutions, to sway us in applying the rules of law as we 
see and understand them. 

The inseparable interests of the bank and trust company forces 
us to hold that the trustee could not be single minded in the discharge . 
of its duty as administrator when it deposited and permitted trust 
funds to remain in a bank in which its stockholders and directors were 
identical. We agree with the opinion of the court below, and like the 
learned trial judge can see no distinction between the case at bar and 
a case where a trustee uses the funds of a trust estate in his own pri- 
vate business. The question of good faith is not material, and while 
there is no evidence in the record that the officers of the trust company 
acted in bad faith, it does show that for some time prior to the appoint- 
ment of the administrator the affairs of the bank had been going down- 
hill. The general rule that a trustee must exercise reasonable diligence 
and good faith (see 60 A. L. R. 489; Michigan Home Missionary So- 
ciety v. Corning, 164 Mich. 395, 129 N. W. 686, and In re Choate’s 
Estate, 165 Mich. 420, 131 N. W. 169) does not prohibit him, on penalty 
of personal liability, from depositing trust funds in a bank in which 
he is a stockholder or director. Nor does community of ownership and 
management of the trust company and the bank constitute such identity 
of interest as to charge the trust company with use of the money in 
its own business. The separate corporate identities, however, need not 
be disregarded, and the effect to be given the common ownership and 
operation of institutions is that it is one of the circumstances for con- 
sideration in determining the question of liability. 

Through its officers and directors this trust company was in a posi- 
tion different from that of most corporate or personal trustees. It was 
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in close touch with business and banking conditions and had a special 
knowledge of the status of its depository bank—one might almost say 
daily and continuous knowledge. When the original deposit was made, 
the trustee knew that in the two previous years the deposits of the 
bank had decreased about 20 per cent. and its liquidity was below the 
40 per cent. generally believed to be the standard for banks operating 
under similar conditions. It also knew that stock market conditions 
affecting liquidity were chaotic with a general falling tendency; and 
that little liquidity of loans was probable in the ordinary conduct of 
business. It is true it knew, or would be justified in assuming, that 
similar conditions existed as to banks in general, and in good faith it 
could, and evidently did, assume that trust funds were as safe in its 
affiliated bank as anywhere else. Perhaps, too, it thought them safe 
because of the opportunity to influence and control, through the inter- 
locking directorate, the policy of the bank. But it is difficult to imagine 
upon what conception of reasonable diligence, as a trustee, the trust 
company could have believed that the deposit of trust funds in a sav- 
ings account was proper under the circumstances in view of the right 
of the bank to demand 90 days’ notice before withdrawal. Even if 
we assume that the trust company was not guilty of lack of diligence 
when it made the deposit, it must be apparent that the circumstances 
imposed upon it a duty of special and active watchfulness and care. 

A few months later, the trust company knew the liquidity of the 
bank had dropped to 22 per cent. and it had knowledge of the con- 
ference between the bank directors and the state banking examiners 
following an examination of the bank. Some of the identical directors 
further discussed the general situation with the State Banking Depart- 
ment, and the Department wrote a lengthy letter of criticism to the 
bank calling attention to the serious condition, which letter is herein 
referred to. Assuming the solvency of the bank, nevertheless the duty 
of the trustee to its trust estate is clear. The continuance of the deposit 
in the form of a savings account, subject to notice before withdrawal, 
was not an active and diligent management of the estate. The least it 
could have done in the discharge of its duty would have been not only 
to convert the money into immediately withdrawable funds, but also 
upon indication of further risk to actually withdraw the trust money. 

The strenuous efforts of the directors to save the bank were laudable 
and fully acquit them of any charge of bad faith or wrong-doing, but 
after all their efforts had no assurance of success. The fate of the bank, 
and with it the trust funds, under these conditions rested upon hope 
for a recovery of business conditions and the belief that a run on the 
bank would not occur. 

Had it not been for the continuous depreciation in the condition of 
the bank and had there been no prior difficulty or reason to anticipate 
serious trouble, the run, following the death of Mr. Smith, might not 
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have charged defendants with personal liability. But with all the 
danger signs appearing from conditions before the deposit was made 
and continuing with increasing peril thereafter, it would be depriving 
trust estates of reasonable protection if it were not held that, in the 
instant case, the trustee failed to use reasonable diligence to protect 
the trust. 

The testimony of the examiner was admissible. Section 11940, C. L. 
1929, requiring information obtained by examiners to be kept secret, 
is not intended to prevent testimony of state officers in the courts of 
the state under oath and upon due process. The letter of May 22d to 
which objection is made may not have been read by President Smith to 
his board; unfortunately, he was ill when it was received, but it was 
_ read by the assistant cashier, and its contents pertained to a discussion 
between the examiner and some fourteen of the bank’s officers and 
directors immediately following the examination and covered matters 
with which they were or should have been familiar. It may contain 
certain disputed questions, but these either were or could have been 
called to the attention of both the acting probate judge and the pre- 
siding circuit judge. We find no error in its reception, especially in 
view: of the fact that the witness was merely relating his official acts 
and producing a part of the official records of his office. 

The decree is affirmed, with costs to appellee. 


NOTE INDORSED TO FEDERAL RESERVE 
BANK FOR COLLECTION 


Federal Reserve Bank of Richmond, Va., v. Whitford, Supreme Court 
of North Carolina, 176 S. E. Rep. 584 


Where the Federal Reserve agent indorses a note to a Federal 
Reserve bank ‘‘for collection for the account’’ of the agent, the 
Federal Reserve bank is not the real party in interest and, under 
the laws of North Carolina, cannot sue on the note in its own name. 


Action by the Federal Reserve Bank of Richmond, Va., against 
G. W. Whitford and others. From an order granting defendants’ 
motion for dismissal and for judgment as of nonsuit, plaintiff appeals. 

Affirmed. 

The Federal Reserve Bank of Richmond instituted this action before 
a justice of the peace on a note for $150 made by the defendant G. W. 
Whitford, payable to the First National Bank of New Bern, and in- 
dorsed by the other defendants. The defendants entered a general 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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denial, and, upon judgment being awarded the plaintiff, appealed to 
the superior court, where the cause was heard de novo at the May 
term, 1934, of Craven, by Daniels, J. Affirmed. 

The plaintiff offered evidence tending to show (1) that the note 
was executed by G. W. Whitford; (2) that it was indorsed by the other 
defendants; (3) that it was indorsed in blank by the First National 
Bank of New Bern, and was rediscounted by the plaintiff, Federal 
Reserve Bank of Richbond; (4) that it was indorsed by the plaintiff, 
Federal Reserve Bank of Richmond, and rediscounted to the Federal 
Reserve Agent; (5) that thereafter it was indorsed by the Federal 
Reserve Agent ‘‘Pay to the order of Federal Reserve Bank of Richmond 
for collection for the Account of Federal Reserve Agent, Oct. 10, 1929’’; 
and (6) that the note, bearing this last indorsement was delivered to 
the plaintiff, the Federal Reserve Bank of Richmond. The plaintiff 
also introduced evidence tending to show the dealings between the 
Federal Reserve Bank and the Federal Reserve Agent, to some of which 
evidence objections by the defendants were sustained. When the plain- 
tiff had introduced its evidence and rested its case, the defendants 
moved to dismiss the action and for a judgment as of nonsuit. The 
motion was granted, and the plaintiff excepted and appealed to the 
Supreme Court, assigning errors. 

W. H. Lee, of New Bern, and M. G. Wallace, of Richmond, Va., for 
appellant. 

W. B. R. Guion and D. L. Ward, both of New Bern, for appellees. 


SCHENCK, J.—We are of the opinion that his honor was correct 
in granting the motion of the defendants for judgment as of nonsuit. 

While under certain conditions it may be true as contended in the 
appellant’s brief that the possession of a note creates a presumption of 
ownership and thereby gives the holder thereof a prime facie right to 
maintain an action thereon, this presumption is not one of law but of 
fact, and may be rebutted either by the plaintiff’s or the defendants’ 
evidence; and, if this presumption be rebutted by the plaintiff’s own 
evidence, the fact of the plaintiff’s possession of the note, standing 
alone, will not be sufficient to carry the case to the jury. The note sued 
on bore the indorsement ‘‘Pay to the order of Federal Reserve Bank 
of Richmond for collection for the Account of Federal Reserve Agent, 
Oct. 10, 1929.’’ The plaintiff introduced this note bearing the indorse- 
ment, and therefore cannot be heard to attack it. Whatever may be 
the relationship existing between the Federal Reserve Bank and the 
Federal Reserve Agent, we think it clear that they are separate and 
distinct entities, and that the reserve bank held the note sued on for 
collection for the reserve agent. Such being the case, under the au- 
thority of Third Nat. Bank v. Exum et al., 163 N. C. 199, 79 S. E. 498, 
and First Nat. Bank v. Rochamora et al., 193 N. C. 1, 186 S. E. 259, 
261, and numerous cases there cited, his honor was correct in holding 
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that the plaintiff, the Federal Reserve Bank of Richmond, was not the 
real party in interest and, under C. 8S. § 446, could not maintain this 
action. 

Clarkson, J., in First Nat. Bank v. Rochamora, supra, after calling 
attention to the apparent conflict between C. S. § 3018, which provides 
that ‘‘a restrictive indorsement confers upon the indorsee the right 

to bring any action thereon that the indorser could bring,”’ 
and C. S. § 446, which requires that ‘‘‘every action must be prosecuted 
in the name of the real party in interest, . . .’’ says: Construing 
the sections of the Negotiable Instruments Law, referred to (\C. S. 
§ 3018) with the section under Civil Procedure, that says every action 
must be prosecuted in the name of the real party in interest, we think 
C. S. § 446, is mandatory and compelling. We think the decision of 
Third Nat. Bank v. Exum, 163 N.C. 199, 79 S. E. 498, correct in prin- 
ciple, and founded on a just and reasonable interpretation of the 
statutes applicable and cognate. To say a collecting agency, because 
it is a bank, can sue in its own name would be to say that any attorney 
or any kind of collecting agent can likewise enter suit by reason of the 
agency. We do not think our statute allows this construction as to 
favoritism. The contrary construction would permit the real owner 
of the instrument to defeat all equities of the maker by simply turning 
it over to an agent for collection. ‘Logic of words should yield to the - 
logic of realities.’ Brandeis, J., dissenting in Di Santo v. Pennsylvania 
[273 U. S. 34], 47 S. Ct. 267, 71 L. Ed. 524, Jan. 3, 1927.’’ 

‘We see no prejudicial error in his honor’s admitting the cross- 
examination of the plaintiff’s witness referred to and the first assign- 
ment of error, or in the exclusion of certain documentary evidence set 
forth in the second and third assignments. If the plaintiff desired the 
testimony of the Federal Reserve Agent, it should have subpoenaed 
him as a witness or have taken his deposition. 

Affirmed. 


POWER OF BANK TO GIVE SECURITY FOR 
PRIVATE DEPOSITS 


State ex rel, Fulton, Superintendent of Banks, v. Dean, Court of 
Appeals of Ohio, 192 N. E. Rep. 278 


It is not within the power of a bank, under the laws of Ohio, to 
give security for private deposits. But, in view of the fact that the 
giving of security for private deposits is not positively forbidden 
by statute, when such security is given, the Superintendent of Banks 
will not be permitted to take possession of the collateral without 
paying the depositor the amount due him. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Action by the State, on the relation of Ira J. Fulton, Superintend- 
ent of Banks, against Guy F. Dean and others. Judgment for defend- 
ants, and relator brings error. 

Affirmed. 

John W. Bricker, Atty. Gen., and J. E. Kelly, of Bowling Green, 
for plaintiff in error. 

Harrington & Avery, of Bowling Green, and J. W. Deffenbaugh, of 
Lancaster, for defendants in error. 


WILLIAMS, J.—This proceeding involves the review of a judgment 
entered in the court of common pleas. The parties here stand in the 
same relative position as in the lower court. The case was tried with- 
out the intervention of a jury and resulted in a finding and decree for 
the defendants. The action was based upon a note and mortgage and 
sought the foreclosure of the latter. This note and mortgage, with 
other collateral, had been delivered to the Board of Stewards of the 
Ohio Conference of the Methodist Episcopal Church to secure a deposit 
of $45,612.19 in cash. By the terms of this loan the Commercial Bank 
& Savings Company agreed to pay interest on the amount of the deposit 
in the sum of 5 per cent. per annum from the date of the deposit. The 
deposit was made, and the collateral turned over by the bank to the 
Board of Stewards about September 11, 1929, and under the agreement 
one-half of the trust fund so deposited was to remain with the bank 
until about September 15, 1929, and the remainng one-half until about 
December 15, 1929. Within a short period $22,171.44 was repaid by 
the bank, leaving the sum of $23,440.75 owing on the principal. On 
November 29, 1929, the Superintendent of Banks of the State of Ohio 
took charge of the bank for the purposes of liquidation, and since that 
time a 5 per cent. dividend has been paid. It is conceded that the value 
of the collateral exceeds the amount on deposit. 

The question presented to us is whether the act of the bank in giving 
collateral as security for the deposit was ultra vires, and whether, if 
the act was ultra vires, the bank is entitled to have the securities re- 
turned without making payment of the amount owing. 

In our judgment, the correct rule is laid down in the case of State 
Bank of Commerce v. Stone, 261 N. Y. 175, 184, N. E. 750, 754, 87 
A. L. R. 1449. The opinon in that case is well considered and logical, 
and relieves us of the necessity of writing a reasoned opinion. 

We hold that the act of securing private deposits by giving collateral 
was ultra vires, and we are of the further opinion that in view of the 
fact that the transaction was not forbidden by positive statutory enact- 
ment in Ohio it should be treated like all ultra vires acts of a corpora- 
tion, and that the Superintendent of Banks should not be permitted to 
take possession of the collateral without paying to the depositors the 
amount owing. 

In State Bank of Commerce v. Stone, supra, the court, after holding 
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such act ultra vires, uses this language: ‘‘This does not necessarily 
mean, however, that the judgment of the courts below must be reversed, 
as we have to consider the effect of ultra vires. In pledging these 
bonds, the officers were acting for and on behalf of the bank, and for 
its business, apparently seeking to obtain deposits which, under the 
Banking Law, it was authorized to receive. They applied the deposits 
to the bank’s business, and the bank has had and received the benefit 
of the money due to the agreement which the bank made, and the bonds 
which it delivered as security. Under these circumstances it would not 
be just for the bank or its creditors to accept all the benefits and repu- 
diate the burdens, unless the acts of the bank be in violation of some 
direct and positive statute. Whatever the difference of view there may 
be as to the effect of ultra vires on corporate contracts, in no jurisdic- 
tion can a party retain what he has received under such a contract and 
refuse to perform the contract. Appleton v. Citizens’ Central Nat. 
Bank, 190 N. Y. 417, 83 N. E. 470, 32 L. R. A. (N. 8.) 543; American 
Surety Co. v. Philippine Nat. Bank, 245 N. Y. 116, 156 N. E. 634, 
where the authorities in this State are reviewed.”’ 

The money had been on deposit but a very short time, and there is 
no claim made that the equities of third parties have intervened. 

Judgment affirmed. 


ALTERATION OF NOTES BY BANK PRESIDENT 
Salmon v. Wheeler, Supreme Court of Alabama, 156 So. Rep. 584 


The president of a bank altered notes payable to him individually 
by adding the words ‘‘with interest’’ and sold them to the bank. 
The president acted as sole representative of the bank in the transac- 
tion. It was held that the bank was charged with notice of the 
president’s act and that, therefore, it was not a holder in due course 
and could not recover on the notes against the maker. 

If the bank had been a holder in due course, it would, pre- 
sumably, have been entitled to recover under section 124 of the 
Uniform Negotiable Instruments Act providing that where an in- 
strument has been materially altered and is in the hands of a holder 
in due course, not a party to the alteration, he may enforce pay- 
ment of the instrument according to its original tenor. 


Action on promissory notes by Jacob A. Salmon as receiver of the 
First National Bank of Greensboro, against Charles W. Wheeler. From 
a judgment for defendant, plaintiff appeals. 

Affirmed. 


ee OL Ae ee ee a a ae ee ae 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §82. 
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Certiorari denied by Supreme Court in Salmon v. Wheeler (2 Div. 
44), (Ala. Sup.) 156 So. 584. 

W. R. Withers, of Greensboro, and Reese & Reese, of Selma, for ap- 
pellant. 

R. B. Evins, of Birmingham, and E. V. Otts, of Greensboro, for 
appellee. 


SAMFORD, J.—The cause was tried by the judge without a jury 
on the complaint and plea of the general issue in short by consent, 
with leave, ete. The evidence was as follows: The plaintiff introduced 
three promissory notes dated January 1, 1930, and due respectively 
January 1, February 1, and March 1, 1932, and payable to J. A. Blunt, 
with interest, at the First National Bank, Greensboro, Ala. Each note 
contained a waiver of exemptions as to personal property and for at- 
torney’s fees. Each of these notes was indorsed as follows: ‘‘ Without 
recourse J. A. Blunt.’’ The notes were on a printed form with blank 
spaces for the date, amounts, and dates payable. These blank spaces 
were filled out in typewriting. The words ‘‘with interest’’ in said notes 
were written in large letters with black lead pencil. The following 
evidence was offered and received as an agreed statement of facts: 


‘‘The defendant executed and delivered the notes described in the 
complaint and hereto attached on January 1, 1930; each in the sum 
of $100.00 payable to J. A. Blunt, due respectively January 1, 1932, 
February 1, 1932 and March 1, 1932; that the consideration of said 
notes was the rent of the building used as a hotel in Greensboro by 
defendant and of which (building) J. A. Blunt was the owner; that 
the property levied on by the sheriff under the writ of attachment was 
the property of defendant contained in said rented building and sub- 
ject to landlord’s lien for rent. 

‘That at the time of delivery of notes to J. A. Blunt, the words, 
‘with int.’ did not appear on any of said notes the said words, after 
such delivery were added to or inscribed in said notes by J. A. Blunt; 
that thereafter and before maturity the First National Bank, Greens- 
boro, Alabama, in the regular course of business as is hereinafter set 
out acquired for value said notes; that said bank has been duly closed 
and is in process of liquidation and the plaintiff as Receiver of said 
bank is entitled to all the rights and claims of said bank and to recover 
anything which may be owing on said notes; that at the time of the 
execution of said notes and at the time of the addition thereto of the 
words ‘with int.’ J. A. Blunt was president of said bank; that the addi- 
tion of said words, ‘with int.’ to said notes was made without the 
knowledge, consent or concurrence of the defendant, or any of the 
officers or agents of said bank, other and except J. A. Blunt, its presi- 
dent; that at the time of the transfer of said notes said J. A. Blunt was 
esteemed in the community as a man of good character. At that time, 
and for a long time prior thereto, said Blunt was the president of said 
First National Bank, was the owner of a majority of its stock and was 
in control of its affairs and operations to the extent that the board of 
directors and officers followed all recommendations and suggestion 
of said Blunt, and he purchased said notes and received said transfer 
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for said bank. Said transfer was subsequently approved by the Board 
of Directors on the recommendation of said Blunt, but without any 
examination of said notes by them. That said Blunt delivered said 
notes to the bank and took the money out of the bank’s cash, or other- 
wise had the face amount applied to his benefit or credit by taking up 
matured notes, or payment of drafts or otherwise; he performing all 
of said acts; except such acts as he required to be done by a bank em- 
ployee (not an officer) who was subject to his orders. 

‘‘At the meeting of the board of directors following said transfer, 
said transfer was approved by the said board on the recommendation 
of said Blunt, but without any examination of said notes by them. In 
the operation of said bank, all suggestions made by said Blunt to the 
Board of Directors were followed and all directions given by him to 
other officers were followed. 

‘‘No part of said notes has been paid after demand made before 
suit, payment having been refused. If Plaintiff is entitled to recover 
attorneys’ fees they shall be $60.00.’’ 


It is conceded that the insertion of the words ‘‘ With int.’’ constitute 
a material alteration of the notes sued on and cannot be enforced by this 
plaintiff unless the bank, of which he is the receiver, was an innocent 
purchaser for value and without notice of the alteration. The right of 
the plaintiff to recover in this case turns upon the question as to whether 
the bank received notice of the alteration of the notes through its presi- 


dent, J. A. Blunt, who was the managing officer of the bank at the 
time of the transaction and acted for it as well as for himself. We 
have no disposition to depart or to deviate from the law as stated by 
this court in Commonwealth Life Insurance Co. v. Wilkinson, 23 Ala. 
App. 561, 129 So. 300, and quoted and approved by our Supreme Court 
in Florence v. Carr, 226 Ala. 654, 148 So. 148, supported by many 
other cases cited in the Florence Case, supra. But the rule, as stated 
in Commonwealth Life Insurance Co. v. Wilkinson, supra, is subject 
to two qualifications: (1) When the officer of the corporation, though 
he acts for himself, or a third person, is also the sole representative 
of the corporation in the transaction. (2) Where the corporation, even 
if it were held not to be chargeable with notice of the fraud of its 
officer, would, as a result of the whole transaction, be in a better posi- 
tion, ete. Brookhouse v. Union Pub. Co., 73 N. H. 368, 62 A. 219, 
2L. R. A. (N. 8.) 996, 111 Am. St. Rep. 623, 6 Ann. Cas. 675. The 
ease of First Nat. Bank v. Burns, 88 Ohio St. 434, 103 N. E. 93, 49 
L. R. A. (N. S.) 764, is almost, if not quite, identical with the ques- 
tion here, and in that case the court said: ‘‘A corporation can act only 
through its officers and agents, and the knowledge of such officers and 
agents in the transaction of the corporation’s business within the scope 
of their authority become at once the knowledge of the corporation.’’ 
In other words, as was there said, he cannot unknow as a manager what 
he knows as a man. 

There is no room in this case for the application of the ‘city 
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that an officer dealing with a corporation on his own account is not pre- 
sumed to communicate knowledge which it would be his interest to 
conceal and the corporation is not chargeable with such knowledge. 

Blunt was the sole agent of the bank in the transaction with himself, 
and there was no one from whom information could have been con- 
cealed or to whom it could have been communicated. He was the sole 
representative of each party and each must have equal knowledge. 
First National Bank v. Blake (C. C.) 60 F. 78, cited in 49 L. R. A. 
(N. 8S.) 770 note. 

In Tatum v. Commercial Bank & Trust Co., 193 Ala. 120, 69 So. 
508, L. R. A. 1916C, 767, Mr. Justice Mayfield has a very exhaustive 
discussion of this question and in which the court reaches the same con- 
clusion as we here announce. 

It follows that the judgment of the circuit court is free from error, 
and the judgment is affirmed. 

Affirmed. 


BANK CASHIER LIABLE FOR LOSS OF ESTATE 
FUNDS 


In re Foster’s Estate, Hodson v. Williams, Supreme Court of Iowa, 
256 N. W. Rep. 744 


A bank cashier, who deposits in his bank funds which he holds 
as administrator of an estate, without first obtaining a court order 
authorizing the deposit, will be liable to the estate for the amount 
lost through the failure of the bank. He cannot escape liability on 
the plea that he had no right to withdraw the funds just before the 
failure because, to do so, would have created a preference in favor 
of the estate. 


Objections were made to the final report of an administrator, and on 
hearing on said objections the court sustained the same, and the ad- 
ministrator appeals. 

Affirmed. 

W. T. Guiher and Percival & Wilkinson, all of Winterset, for ap- 
pellant. 

Foster W. Powell, of Winterset, for appellee. 


ALBERT, J.—On August 16, 1929, W. H. Williams was appointed 
administrator of the estate of Isabelle H. Foster, deceased. At that 
time he was cashier and managing officer of the Citizens’ State Bank 
of Earlham, Iowa, and so continued until the 6th day of September, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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1930, when this bank closed and a receiver was appointed. This ad- 
ministrator kept the funds of the estate on deposit in the bank of which 
he was cashier, and at the time of the closing of the bank there was to 
his credit as such administrator the sum of $1,076.17. The receiver of 
the bank has paid his final dividend, and on this deposit the adminis- 
trator received dividends to the amount of $240.59. Williams made his 
final report to the court as administrator, in which he accounts for the 
dividends received from said receivership, and the balance of $835.58 
he reported as lost by reason of the insolvency of said bank. Objec- 
tions were filed to this final report, and the objectors insist that the 
administrator must account to the court for the aforesaid $835.58. The 
basis of the objections made was that the administrator negligently 
left the said deposit in the bank until it failed and went into the hands 
of a receiver, and that the loss of said funds to the estate was due to 
the administrator’s failure to properly perform his duties in relation 
to the same. ‘ 

In the case of In re Enfield’s Estate (Iowa) 251 N. W. 637 (Feb., 
1934, Banking Law Journal, p. 169), we had this identical situation 
before us, and therein held that the administrator must account for the 
money lost in the insolvent bank. The Enfield ‘Case disposes of all the 
questions that could be raised in this case, and must rule the same, 
except that the administrator argues that, although the run on the 
bank started three days before it was closed, he had no right to with- 
draw the funds on deposit belonging to this estate because if he had 
done so it would have created a preference. He relies largely on Julius 
v. State, 113 Okl. 7, 237 P. 605. This opinion is of little weight because 
it is based upon a peculiar statute of said state. He also relies on Leach 
v. Beazley, 201 Iowa, 337, 207 N. W. 374. This case is of no weight in 
considering the questions before us, because Miller (the executor in this 
case) was not a managing officer of the bank. 

Reliance is also placed on section 9220 of the Code of 1931, the 
argument being that this section prevents the managing officer of an 
insolvent bank from withdrawing funds if by so doing he creates a 
preference. This whole contention is that, under the record in this 
case, the administrator was derelict in his duty, in that he failed to 
account to the court for the funds that he had in his hands as such 
administrator, and the excuse he offers therefor is not tenable under 
the fact situation in the case. 

Viewed from another angle, however, if we concede for the purpose 
of the argument that the administrator, when he discovered the in- 
solvency of the bank, had no right to withdraw this fund and thereby 
create a preference, we still think that this element is not controlling 
in the case. He had the general duty under the statute to do all those 
things which were necessary and reasonable to protect this fund. He 
had a way provided by statute to free himself from liability, under 









36 THE BANKING LAW JOURNAL 


section 9285 of the Code: ‘‘Any court having appointed, and having 
jurisdiction of any receiver, executor, administrator, guardian, assignee, 
or other trustee, upon the application of such officer or trustee, after 
such notice to the other parties in interest as the court may direct, and 
after a hearing upon such application, may order such officer or trustee 
to deposit any moneys then in his hands, or which may come into his 
hands thereafter, and until the further order of said court, with any 
such trust company, state or savings banks, and upon deposit of such 
money, and its receipt and acceptance by such corporation, the said 
officer or trustees shall be discharged from further care or responsibility 
therefor. Such deposit shall be paid out only upon the orders of said 
court.”’ 

Had he followed the provisions of this section of the Code, he would 
have been discharged from further care or responsibility for said fund, 
and any reasonable man, who was seeking to protect himself as such 
administrator, would have adopted the method marked out in the statute 
here to free himself from such responsibility. It may be that this was 
the view of the court in reaching the conclusion it did. We are, there- 
fore, of the conclusion that, in any view that might be taken of this 
ease, the administrator cannot escape liability, and therefore the action 
of the district court was right, under the record in this case, in requir- 
ing him to account for this fund so lost in the bank. 

Motion to strike amendment to abstract is overruled. 

Affirmed. 


SIGNATURE ON BACK OF NOTE AN ACCOMMO- 
DATION INDORSEMENT 


M. J. Wallrich Land & Lumber Co. v. Ebenreiter, Supreme Court of 
Wisconsin, 256 N. W. Rep. 773 


One who signs his name on the back of a note, before delivery to 
the payee, without receiving compensation, under the words ‘‘Pro- 
test waived. Payment guaranteed,’’ is liable as an accommodation 
indorser and not as a guarantor. Therefore, it is not necessary that 
the indorsement recite a consideration as required by the Wisconsin 
statute (Stats. 241.02) in the case of a guaranty. 


This action was commenced by plaintiff, M. J. Wallrich Land & 
Lumber Company, on April 18, 1931, against defendants C. H. Eben- 
reiter, F. W. Frederichs, William H. Beutel, and A. F. Beutel to 
recover the amounts due and unpaid on three promissory notes which, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §25. 
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it is alleged in the amended complaint, the defendants signed as in- 
dorsers. From a judgment dismissing the complaint on the merits, 
entered February 11, 1933, the plaintiff appealed. 

Matthew M. Wallrich and E. L. Aschenbrener, both of Shawano, 
for appellant. 

Charles Voigt, of Sheboygan, for respondents. 


NELSON, J.—The facts are not in dispute. On April 14, 1930, 
Sheboygan Coaster & Wagon Works, a corporation, hereafter called the 
Wagon Works, being then indebted to the plaintiff on open account, 
made, executed, and delivered to the plaintiff three promissory notes 
signed by it as maker. The first note, dated April 14, 1930, is for 
$350 and became due four months after its date. The second note, 
dated April 14, 1930, is for $350 and became due six months after its 
date. The third note, dated May 14, 1930, is for $1,000 and became 
due six months after its date. Prior to the delivery of the notes, the 
defendants, all of whom were stockholders and officers of the Wagon 
Works, signed their names on the back of each of said notes under the 
following indorsements or language: 


‘*Protest waived. Payment guaranteed.’’ 


On or about August 12, 1930, the Wagon Works sought to enter 
into agreements with its general creditors aggregating 87 in number, 
to whom it was indebted in the total sum of $24,830.62, extending the 
time of payment of their respective claims and demands against it for 
a period of eighteen months from the date of such agreements. Such 
an agreement was entered into between the Wagon Works and the 
plaintiff company. Thereafter, on April 9, 1931, the Wagon Works 
was duly adjudicated a bankrupt. It appeared upon the trial that 
the defendants William H. Beutel and A. F. Beutel had theretofore 
been adjudged bankrupts. Whereupon the court dismissed the action 
as to them. 

The trial court concluded that the defendants were guarantors, 
not indorsers, of the notes, and that each of said guaranties was void 
under the statute of frauds, section 241.02, Stats., for the reason that 
no consideration was expressed therein, as held in Taylor v. Pratt, 
3 Wis. 674; Houghton v. Ely, 26 Wis. 181, 7 Am. Rep. 52; Parry v. 
Spikes, 49 Wis. 384, 5 N. W. 794, 35 Am. Rep. 782; Commercial Natl. 
Bank of Appleton v. Smith, 107 Wis. 574, 83 N. W. 766; Alltone Co. v. 
Cebell, 194 Wis. 591, 217 N. W. 302. 

The plaintiff contends that the court erred in holding (1) that the 
defendants were guarantors and not indorsers, and (2) that the con- 
sideration must be expressed in a guaranty written on the back of a 
note. 

The trial court further found and concluded that the agreement 
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entered into between the plaintiff and the Wagon Works, extending 
the time of payment of its notes, was void and of no force or effect 
because similar agreements were not signed by all of the creditors of 
the latter. The defendants move for a review of that finding and con- 
clusion contending that since the defendants were secondarily liable on 
a negotiable instrument they were discharged by virtue of the pro- 
visions of section 117.38 (6), Stats., which provides that a person second- 
arily liable on a negotiable instrument is discharged: 


‘‘By an agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument 
unless made with the assent, prior or subsequent, of the party sec- 
ondarily liable, unless the right of recourse against such party is ex- 
pressly reserved, or unless he is fully indemnified.’’ 


The first question to be determined is whether the defendants by 
subscribing the language ‘‘Protest waived. Payment guaranteed,”’ 
became indorsers or guarantors of said notes. 

Section 116.68 of our statutes, which is section 63 of the Uniform 
Negotiable Instruments Act, provides as follows: 


‘*A person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor is deemed to be an indorser, unless he 


clearly indicates by appropriate words his intention to be bound in 
some other capacity.’’ 


The obvious purpose and hope in enacting a uniform law is to estab- 
lish not only uniformity of statute law but uniformity of decisions 
construing it. Columbian Banking Co. v. Bowen, 134 Wis. 218, 114 
N. W. 451; Bank of Conway v. Stary, 51 N. D. 399, 200 N. W. 505, 
37 A. L. R. 1202. 

An examination of the decisions handed down since the adoption 
by the several states of the Uniform Negotiable Instruments Act reveals 
that the courts are not in accord as to the meaning of section 63. In 
Bank of Italy, ete., v. Symmes, 118 Cal. App. 716, 5 P.(2d) 956, 957, 
it was held that one who signed his name under the following language 
on the back of a note,:‘‘For value received I hereby guarantee pay- 
ment of the within obligation and all renewals or extensions thereof, 
and I hereby waive presentation, demand, protest, notice of protest and 
notice of nonpayment,’’ was a guarantor not an indorser. The follow- 
ing decisions are in accord with the construction given to the statutes 
by the California court: Northern State Bank of Grand Forks v. James, 
Bellamy, 19 N. D. 509, 125 N. W. 888, 31 L. R. A. (N. S.) 149; Noble 
v. Beeman-Spaulding-Woodward Co., 65 Or. 93, 131 P. 1006, 46 L. R. 
A. (N. 8S.) 162. However, in Mangold & Glandt Bank v. Utterback, 
54 Okl. 655, 160 P. 713, 715, L. R. A. 1917B, 364, 368, it was held that 
one who signed his name on the back of a note under a statement ‘‘ Pay- 
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ment guaranteed. Protest waived,’’ was not a guarantor but was an 
indorser. It was there said: 


‘*It will be observed from section 4113 that the tendency of the law, 
when the status of a party who places his name upon the back of a 
negotiable instrument is under consideration, is to resolve all doubt- 
ful cases towards holding the same to be a commercial indorsement 
in due course. This rule is founded upon commercial necessity. The 
unshackled circulation of negotiable notes is a matter of great im- 
portance. The different forms of commercial instruments take the 
place of money. To require each assignee, before accepting them, to 
inquire into and investigate every circumstance bearing upon the origi- 
nal execution and to take cognizance of all the equities between the 
original parties, would utterly destroy their commercial value and 
seriously impede business transactions. 

‘‘A simple indorsement by the payee of his name upon a note serves 
the double purpose both of transferring the title to the holder and of 
charging the payee with the obligation to pay it in event the maker 
upon presentation declines to honor it. But before the liability can 
be fixed against the indorser there must be: First, a demand made 
upon the maker of the note for payment; and, second, in case the same 
is not paid, notice must be given the indorser. The rule seems to be 
that a general guaranty is in law a general indorsement of the in- 
strument, with a waiver of the condition precedent of a notice of non- 
payment by the drawers. 3 R. C. L. § 371. 

‘‘There is no contention but that in the case at bar the defendant 
is at least a guarantor. If he be a guarantor only, then he is not en- 
titled to the legal rights of an indorser to be served with notice of non- 
payment. Yet we find written upon the back of the instrument in con- 
troversy the very significant words ‘Protest waived.’ Why waive a 
right that a party did not have? It must be presumed that the parties 
did not intend to do a useless and unnecessary act when these words 
were written upon the back of the instrument, and the reasonable con- 
struction is that by the entire indorsement he became an indorser with 
the enlarged liability of being legally held to payment without notice 
of the dishonor of the note. Further, no one can fairly say that the 
intention of defendant not to be bound is clearly indicated from the 
words written upon the back of the instrument in controversy; in fact, 
the indication points the other way.’’ 


To the same effect are Voss v. Chamberlain, 139 Iowa, 569, 117 
N. W. 269, 19 L. R. A. (N. 8.) 106, 180 Am. St. Rep. 331; Hoosier 
Mut. Ins. Co. v. Citizens’ Trust & Savings Bank of Princeton, 89 Ind. 
App. 5, 165 N. E. 446; First Natl. Bank v. Baldwin, 100 Neb. 25, 158 
N. W. 371, all of which cases hold that when a person signs an indorse- 
ment similar to the one in the present case, the status of the signer is 
that of an indorser, not a guarantor. 

In this situation we are free to follow those courts which have con- 
strued this section as we think it ought to be construed. Were there 
no prior decisions, we should not hesitate to construe this section as it 
was construed in Mangold & Glandt Bank v. Utterback, supra. 

Had the defendants herein signed only the following statement, 
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‘‘Payment guaranteed,’’ there would be no doubt that they were 
guarantors. Had they signed only the statement, ‘‘Protest waived,”’’ 
there could be no doubt that they were indorsers. They, however, 
signed both of such statements: ‘‘Protest waived. Payment guaran- 
teed.’’ The language ‘‘protest waived,’’ or similar language such as 
‘‘presentment, demand and notice waived,’’ has no bearing upon the 
rights and liability of a guarantor, but can properly relate only to the 
rights of an indorser. In such a situation where ambiguity exists 
through the failure of the person placing his signature upon the in- 
strument clearly to indicate by appropriate words his intention to be 
bound other than as an indorser, the statute applies and provides that 
such person shall be deemed to be an indorser. 

Since in our opinion the defendants were indorsers, not guarantors, 
it is unnecessary to discuss plaintiff’s contention that the court erred 
in holding the guaranty void because no consideration was expressed 
therein. ... 


ESTATE FUNDS NOT ENTITLED TO PREFER- 
ENCE ON FAILURE OF BANK 


Ruben v. Banking Commission of Wisconsin, Supreme Court of Wis- 
consin, 256 N. W. Rep. 712 


A deposit by trustees under a will is not entitled to a preference 
in payment over other deposits upon the failure of the bank. The 
fact that the bank is aware that the deposit consists of trust funds 
does not alter the situation. It is only where the bank itself is a 
trustee that the beneficiary of the trust is entitled to a preference 
over ordinary depositors. 


The action was commenced on October 2, 1933, by Samuel Ruben 
and Rachel Ruben Kaiser, as trustees of the trusts created by the last 
will and testament of Ben Ruben, deceased, and Samuel Ruben, Rachel 
Ruben Kaiser, Rose Ruben, and David Ruben, as beneficiaries of the 
trusts created by the last will and testament of Ben Ruben, deceased, 
plaintiffs, against the Banking Commission for the State of Wisconsin, 
defendant. The plaintiffs sought to recover, as preferred creditors, 
certain sums of money on deposit with the Liberty State Bank, upon 
the ground that a trust relationship existed. This appeal is from an 
order, entered November 29, 1933, sustaining a general demurrer to 
the complaint. Such allegations of the complaint as are material to a 
consideration of the legal question raised will be stated in the opinion. 

M. J. Levin, of Milwaukee, for appellants. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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Hannan, Johnson & Goldschmidt and Robert H. Hollander, all of 
Milwaukee, for respondent. 


WICKHEM, J.—The complaint alleges the death of Ben Ruben and 
the admission to probate of his will by the county court of Milwaukee 
county. It is alleged that the estate was administered and a final 
decree entered assigning the property to Isaac Miller, David Ruben, 
and Samuel Ruben, as trustees of certain trusts created in the will. 
David Ruben was removed as trustee and Isaac Miller resigned. Samuel 
Ruben and Rachel Ruben Kaiser are successor trustees and plaintiffs. 

It is alleged that the will directed the trustees to receive all rents, 
profits, and income from certain real estate, and that the moneys so 
collected were to be held in trust for the plaintiff beneficiaries and for 
the purpose of paying taxes, interest, maintenance, and other indebted- 
ness incurred for the preservation of the trust estate. It is alleged 
that the trustees entered into negotiations with the Liberty State 
Bank and its officers, and that it was understood and agreed by said 
bank and its officers ‘‘that said trustees were to deposit in said Liberty 
State Bank all said sums collected by them from time to time, and 
said trustees were also to draw checks against said funds for the pur- 
pose of carrying out the provisions, intentions and designs of said 
trusts, and that such deposits were to be held in trust by said bank 
and deposited upon a checking account to be known as ‘Estate of Ben 
Ruben, by Samuel Ruben and Rachel Ruben Kaiser, as its trustees,’ 
and it was further understood and agreed that the said bank on its 
part was to hold the said moneys deposited by said trustees and said 
checking account and the funds therein in trust for said trustees and 
the trust uses and purposes.’’ It is alleged that as a result of this 
agreement deposits were made in the Liberty State Bank and checks 
drawn upon this deposit for the purposes of the trust; that a short time 
prior to the failure of the bank the trustees deposited funds to be 
used for the payment of city and county taxes; that the officers of the 
Liberty State Bank had knowledge of the same; and that while these 
moneys were on deposit the Liberty State Bank failed. It is alleged 
by plaintiffs that the allegations of the complaint are sufficient to con- 
stitute a cause of action, (1) under the law of special deposits, and 
(2) under the law of trustees. In re Warren’s Bank, 209 Wis. 121, 
244 N. W. 594, 86 A. L. R. 371; Price v, Herreid, 210 Wis. 422, 245 
N. W. 689. 

The allegations are insufficient to bring into operation the doctrine 
of these cases. Upon the facts alleged the deposit was neither special, 
in the sense that the particular money was to be returned, or specific, 
in the sense that it was deposited for a special predetermined purpose. 
In re Warren’s Bank, supra; 42 Yale Law Journal, 1125; 32 Yale Law 
Journal, 410; 86 A. L. R. 375, note; 24 A. L. R. 1111, note: 39 A. L. R. 





42 THE BANKING LAW JOURNAL 


1138, note. It is true that the deposit was to the credit of the trustees 
as such, and that the bank had notice that it was to be used to further 
the general purposes of the testamentary trust, but the only engage- 
ment of the bank was to respond to checks drawn by the trustees. The 
account was of indefinite duration and contemplated periodic deposits 
and checks, thus having every characteristic of an ordinary checking 
account. The only liability of the bank to the cestuis, beyond that exist- 
ing in case of ordinary general deposits, was that created by section 
112.01 (8), Stats., in situations where a bank, in which there is de- 
posited funds in the name of a fiduciary as such, pays a check with 
knowledge that the fiduciary was guilty of a breach of trust in draw- 
ing the check. The fact that the account is in the name of the trustee 
as such does not characterize the deposit as special, or indicate a trust 
relationship between the depositor and the bank. Henry v. Martin, 88 
Wis. 367, 60 N. W. 263; Smith v. American Nat. Bank (Wis.) 254 
N. W. 548; State v. Citizens’ Bank of Stuart, 124 Neb. 717, 248 N. W. 
82. Where an account is subject to check, it is usually held to be a 
general deposit. State v. Farmers’ & Merchants’ Bank of Deshler, 
126 Neb. 245, 252 N. W. 917; Vining Co-Operative Creamery Ass’n v. 
Peyton (Minn.) 255 N. W. 252. 

The conclusion that this was a general rather than a special de- 
posit establishes that the relation between plaintiffs and the bank was 
that of debtor and creditor, and disposes of the contention that a trust 
relationship existed upon which a preference could be based. It is 
elementary that the trust relationship and debtor-creditor relationship 
are wholly incompatible, and that the finding of the former precludes 
the existence of the latter. 

For the foregoing reasons the order must be affirmed. 

Order affirmed. 


CERTIFIED CHECKS ENTITLED TO PREFER- 
ENCE ON BANK’S FAILURE 


Dixie Mercerizing Co. v. Hood, Commissioner of Bank, ex rel. Merchants’ 
Bank of Durham, N. C., Supreme Court of North Carolina, 
176 S. E. Rep. 285 


Under a North Carolina statute, Code, 1931, 218(c), (14), the 
holder of certified checks is entitled to a preference over other 
claimants upon the failure of the certifying bank. Such claims come 
next after taxes, wages and expenses of liquidation. 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §160. 
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Action by the Dixie Mercerizing Company against Gurney P. Hood, 
Commissioner of Banks in charge of liquidation of the Merchants’ Bank 
of Durham, North Carolina, and another. Judgment for defendants, 
and plaintiff appeals. 

New trial. 

This is an action to have two certain checks drawn by the defendant 
the Louise Knitting Mills Company, on the Merchants’ Bank of Dur- 
ham, N. C., now in the possession of the defendant Gurney P. Hood, 
Commissioner of Banks, for liquidation, because of its insolvency, 
adjudged a preferred claim on the assets of said bank, on the ground 
that said checks were certified by the cashier of said bank, prior to its 
closing, and that plaintiff is now the holder for value of said certified 
checks. 

The defendant Gurney P. Hood, Commissioner of Banks, in his 
answer denied that plaintiff is the holder for value of said checks. He 
alleged that said checks were certified by the cashier of the bank, 
pursuant to a wrongful and unlawful conspiracy to defraud the de- 
positors of said bank entered into by and between the plaintiff and the 
defendant the Louise Knitting Mill Company. This allegation was 
denied by both the plaintiff and the defendant the Louise Knitting 
Mill Company. 

The only issue submitted to the jury was answered as follows: ‘‘Is 
the plaintiff the holder for value of the two checks of the Louise Knitting 
Mill Company drawn on the Merchants Bank of Durham, N. C., as 
alleged in the complaint?’’ Answer: ‘‘No.”’ 

From judgment that plaintiff is not entitled to a preferred claim 
on the assets of the Merchants’ Bank of Durham, N. C., on account of 
the certified checks described in the complaint, the plaintiff appealed 
to the Supreme Court, assigning as error the instruction of the court 
that, if the jury should find the facts to be as all the witnesses had 
testified, they should answer the issue, ‘‘No.’’ 

Bryant & Jones, of Durham, for appellant. 

Brawley & Gantt, of Durham, for appellee Gurney P. Hood, Com’r 
of Banks. 


CONNOR, J.—AIl the evidence at the trial of this action pertinent 
to the issue submitted to the jury showed that on November 10, 1931, 
the plaintiff, Dixie Mercerizing Company, a corporation engaged in the 
business of manufacturing mercerized cotton at Chattanooga, in the 
state of Tennessee, sold to the defendant the Louise Knitting Mills 
Company, a corpoation engaged in the business of manufacturing hosiery 
at Durham, in the state of North Carolina, 50,000 pounds of mercerized 
cotton, at prices appearing in the contract which is in writing. It was 
agreed that said mercerized cotton should be delivered by the plaintiff 
to said defendant within six months from the date of the contract. It 
was further agreed that settlement should be made on the Ist day of 
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each month for all cotton delivered during the preceding month, and 
that a discount of 2 per cent. should be allowed if settlement was made 
in cash prior to the 10th day of the month. During the months of 
November and December, 1931, the plaintiff delivered 10,000 pounds of 
said cotton in accordance with its contract, and the defendant the Louise 
Knitting Mill Company had paid for said cotton prior to December 29, 
1931, in accordance with the terms of its contract, leaving a balance of 
40,000 pounds to be delivered and settled for after said date. The con- 
tract price of the cotton not delivered at said date was $15,464. This 
sum was to be paid in accordance with the terms of the contract as 
the cotton was delivered. 

On December 29, 1931, pursuant to a conversation over the tele- 
phone, the plaintiff agreed with the defendant the Louise Knitting Mills 
Company that it would allow the said defendant a discount of 3 per 
cent. on the amount due under the contract, when the cotton had been 
delivered, if the said defendant would pay said amount in cash, and in 
advance of deliveries. On December 31, 1931, the defendant the Louise 
Knitting Mills Company, at its office in Durham, N. C., drew two checks, 
each for the sum of $7,500, both payable to its order, on the Merchants’ 
Bank of Durham, N. C. These checks were presented to the bank by 
the drawer, during banking hours, on December 31, 1931, with the 
request that both checks be certified. At this time, the Louise Knitting 
Mills Company had on deposit with said bank, subject to its check, a 
sum largely in excess of the aggregate amount of said checks. Under the 
instruction of the cashier of said bank, both said checks were duly certi- 
fied by the assistant cashier, and delivered to the Louise Knitting Mills 
Company. The checks were then indorsed by the said company as payee, 
and sent by mail to the plaintiff at Chattanooga, Tenn., in payment of 
the amount due by the said Louise Knitting Mills Company to the plain- 
tiff on its contract for the purchase of 40,000 pounds of mercerized cot- 
ton, which had not then been delivered. Upon its receipt of said checks, 
the plaintiff credited the account of the Louise Knitting Mills Company 
with the sum of $15,000, and with the amount of the discount at 3 per 
cent. The plaintiff has delivered to the defendant Louise Knitting Mills 
Company the 40,000 pounds of cotton in full performance of its contract. 

After the checks were credited to the account of the Louise Knitting 
Mills Company by the plaintiff, they were indorsed by the plaintiff and 
deposited in a bank at Chattanooga, Tenn., for collection. They were 
subsequently returned by the bank to the plaintiff, with a notation on 
each check to the effect that said check had not been presented to the 
drawee bank for payment for the reason that said bank was closed and 
in the hands of the Commissioner of Banks of the State of North 
Carolina. The plaintiff thereupon charged the said checks to the ac- 
count of the defendant Louise Knitting Mills Company, and notified 
the said company that the checks had not been paid. The Louise Knit- 
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ting Mills Company thereupon agreed in writing to indemnify the 
plaintiff against loss on account of said checks. Plaintiff delivered the 
40,000 pounds of cotton to the defendant Louise Knitting Mills Com- 
pany and retained the checks as payment for the same. The said checks 
are now in the possession of the plaintiff. 

After the checks were certified on December 31, 1931, by the assistant 
eashier of the Merchants’ Bank of Durham, N. C., a ‘‘run’’ on said 
bank, which had begun on the previous day, continued, and during said 
day, because of said ‘‘run,’’ the bank restricted the amounts which its 
depositors were permitted to withdraw. The bank remained open for 
business until the usual hour for closing. On January 4, 1932, which 
was the first business day after December 31, 1931, the defendant 
Gurney P. Hood, Commissioner of Banks, ordered the bank closed, and 
took possession of its assets. He is now engaged in the liquidation of 
said bank, because of its insolvency. He has declined to allow plaintiff’s 
claim on account of said checks as a preferred claim. 

There was evidence at the trial with respect to the allegations in the 
answer of the defendant Gurney P. Hood, Commissioner of Banks, to 
the effect that the checks described in the complaint were certified by 
the bank, pursuant to a wrongful and unlawful conspiracy between the 
plaintiff and the defendant the Louise Knitting Mills Company to 
defraud the depositors of said bank. No issue involving these allega- 
tions was submitted to the jury, and for that reason plaintiff’s excep- 
tions to the introduction of this evidence are not presented by this 
appeal. The only assignment of error presented by this appeal is 
founded on plaintiff’s exception to the instruction of the court that if 
the jury should find the facts to be as testified by all the witnesses, they 
should answer the issue ‘‘No.’’ This assignment of error must be sus- 
tained. All the evidence showed that plaintiff is the holder for value 
of the checks certified by the Merchants’ Bank of Durham, N. C., prior 
to its closing. Under the provisions of the statute, plaintiff’s claim 
founded on certified checks is entitled to preferential payment. The 
statute provides that: ‘‘The following shall be the order and preference 
in the distribution of the assets of any bank liquidated hereunder: 
(1) Taxes and fees due the commissioner of banks for examination or 
other services; (2) wages and salaries due officers and employees of the 
bank, for a period of not more than four months; (3) expenses of 
liquidation; (4) certified checks and cashier’s checks in the hands of 
a third party as a holder for value and amounts due on collections made 
and unremitted for or for which final actual payment has not been 
made by the bank; (5) amounts due creditors other than stockholders.’’ 
N. C. Code of 1931 (Michie) § 218(c), subd. (14). 

For the error in the charge of the court to the jury, plaintiff is 
entitled-to a new trial. It is so ordered. New trial. 
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TOWNSHIP FUNDS NOT ENTITLED TO 
PREFERENCE 






Reichert v. Plymouth United Savings Bank, Supreme Court of Michigan, 
256 N. W. Rep. 831 









A deposit of township funds in a bank is not entitled to a prefer- 
ence upon the failure of the bank merely because the township board 
had neglected to designate the bank as a depository for township 
funds as required by statute. 












Action by Rudolph E. Reichert, State Banking Commissioner, 
against Plymouth United Savings Bank of Plymouth, in which the 
Township of Plymouth, Wayne County, intervened. From an adverse 
order and decree, intervener appeals. 

Order affirmed. 

Argued before the Entire Bench. 

John L. Crandell, of Detroit (Harry 8. Toy, Pros. Atty., of Wyane 
County, and Osear A. Kaufman, Asst. Pros. Atty., of Wayne County, 
both of Detroit, and John 8S. Dayton, of Plymouth, of counsel), for 
appellant. 

(Goodenough, Voorhies, Long & Ryan, of Detroit, for appellee Ply- 
mouth United Sav. Bank. 
















WIEST, J.—The deposits were all made after the effective date of 
Act No. 40, Public Acts 1932, Extra Session. That statute required 
the township board to designate a depository, dispensed with depository 
bond, required deposits be made in a depository, when designated, and 
constituted the treasurer and his bond liable for deposits made other- 
wise. No depository was designated, therefore, the treasurer deposited 
in accord with modern business conditions. The liability imposed by 
the statute on the treasurer could not make the deposit illegal or con- 
stitute the bank a trustee ex maleficio. The law does not prohibit a 
bank from accepting deposits of township funds without being desig- 
nated a depository. 

My thought is well expressed in United States Fidelity & G. Co. v. 
Carter, 161 Va. 381, 170 8. E. 764, 772, 90 A. L. R. 191, 207: 












‘*While there is no express statutory provision authorizing a county 
treasurer to deposit public funds in his hands in bank to his credit as 
treasurer, he commits no misfeasance or malfeasance and is guilty of no 
wrong in so doing, provided he has acted in good faith and with due 
eare. It is not only permissible for him to do so, but under modern 














NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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business conditions he should do so. County of Mecklenburg v. Beales, 
111 Va. 691, 698, 69 S. E. 1032, 36 L. R. A. (N. 8S.) 285; Aetna Cas., 
ete., Co. v. Board of Supervisors, 160 Va. 11, 168 S. E. 617, 631; School 
Tp. v. Stevens, 158 Iowa, 119, 188 N. W. 927; Kies v. Wilkinson, 101 
Wash. 340, 172 P. 351; Phillips v. Yates Center Nat. Bank, 98 Kan. 
383, 158 p. 23, L. R. A. 1917A, 680; State v. MeFetridge, 84 Wis. 473, 
54 N. W. 1, 998, 20 L. R. A. 223. 

“A county treasurer holds public funds upon a trust for the com- 
monwealth and/or the county. But trust funds may be deposited in 
bank on general deposit without committing a breach of trust; and the 
fact that the bank knows or is charged with knowledge, that the fund 
is a trust fund does not make it a special deposit. We are of opinion, 
and so hold, that where public funds are deposited in bank by a county 
treasurer to his credit as such, without anything to establish it as a 
special deposit other than the bank’s knowledge that the funds deposited 
are public funds, the deposit is a general deposit, the bank becomes 
indebted to him just as it does to any other fiduciary who deposits 
fiduciary funds therein, and he is entitled to no priority of payment 
because of the public character of the funds. People v. Home State 
Bank, 338 Ill. 179, 170 N. E. 205; Incorporated Town of Conway v. 
Conway, 190 Iowa, 563, 180 N. W. 677; City of Aurora v. Bank of 
Aurora, 227 Mo. App. 3438, 52 S. W. (2d) 496; Kies v. Wilkinson, 101 
Wash. 340, 172 P. 351.”’ 


We held in Fry v. Equitable Trust Co., 264 Mich. 165, 249 N. W. 
619, 90 A. L. R. 175, that the state has no prerogative right to prefer- 


ence and it follows that, if the state has no such right, its subdivisions 
have none. 

But it may be said that the preference here sought is not prerogative 
but under the theory of a trust ex maleficio (because the acceptance of 
the deposit by the bank was contrary to statute and wrongful). The 
thought is ingenious but only fugitive. 

The holding of my Brother shifts the liability of the treasurer and 
his surety to the bank, and, therefore, to the detriment of the other 
general depositors. 

I think the order denying preference should be affirmed. 


EDWARD M. SHARPE, J. (dissenting).—February 2, 1933, the 
Plymouth United Savings Bank of Plymouth, Mich., was closed by the 
state banking commissioner. On the same day the president of the 
bank, Charles A. Fisher, was appointed custodian. February 23, 1933, 
$1,200 of the welfare funds of Plymouth township were released by a 
court order, leaving a balance of $17,427. Soon after the bank closed, 
a group of depositors became interested in the reopening of the bank 
and on April 8, 1933, an order to show cause was issued on motion of 
the Attorney General for a hearing on a plan of reorganization of the 
bank to be held April 25, 1933. The order provided that depositors 
might file written objections to the plan of reorganization. On April 
11, 1933, another order to show cause was entered, similar in form to 
the first order and specifying the day of hearing to be April 27, 1933. 
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On April 11, 1933, the township of Plymouth filed petition to intervene 
as a depositor, which petition was granted April 24, 1933. 

On April 11, 1933, the township of Plymouth filed a petition for 
the release of $8,500 of school funds on deposit. An amended petition 
was filed April 13, 1933, praying payment of the entire township deposit. 
The petition as amended avers that prior to the deposit of the funds in 
the bank by the township treasurer, no resolution was passed by the 
township board designating said bank as legal depository for the public 
funds of the township. The answer to this petition shows that at the 
time this account was opened the bank was informed that the deposit 
was of township tax funds and that the township treasurer informed 
the president of the bank that the bank had been designated as the 
legal depository for the township funds. On April 25, 1933, a hearing 
was had and the township’s petition and amended petition were denied. 

On April 27, 1933, there was a final hearing on the petition of the 
Attorney General for reorganization of the bank, and at this hearing 
the township of Plymouth, as a depsitor, objected to any further pro- 
ceedings in the cause for the reason that the petition of the Attorney 
General could not be found in the files, although it was there when the 
order to show cause was signed by the trial judge. However, more than 
85 per cent. of the depositors had consented to the reorganization plan. 
The trial judge then issued an order permitting a copy of the petition 
to be filed as of the day of the order and approving the reorganization. 
The township of Plymouth appealed both from the order denying a 
preference to township deposits and from the decree for reorganization. 

The principal question involved is the right of the township to a 
preferred claim as against the assets of the bank, when the township 
treasurer deposited township funds in the bank without a resolution 
by the township board designating the board as a depository. 

Act No. 40 of P. A. 1932, Extra Session, authorizes the treasurer to 
deposit township funds only in a bank which has been designated by a 
resolution of the township board. Section 1006, 1 Comp. Laws 1929, 
provides that the township clerk shall keep a record of the proceedings 
of every township meeting. Under the provisions of the Compiled Laws 
above referred to, the official acts of the township board are a matter of 
public record and as such the bank was chargeable with the knowledge 
that the township treasurer was depositing money in the bank without 
any resolution of the township board designating the bank as a de- 
pository. 

In 20 R. C. L. 346, it is said: 

‘‘Whatever fairly puts a person on inquiry is sufficient notice, where 
the means of knowledge are at hand; and if he omits to inquire, he is 
then chargeable with all the facts which, by a proper inquiry, he might 
have ascertained. This, in effect means that the notice of facts which 


would lead an ordinarily prudent man to make an examination which, 
if made, would disclose the existence of other facts is sufficient notice 
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of such other facts. A person has no right to shut his eyes or his ears 
to avoid information, and then say that he had no notice; he does wrong 
not to heed the ‘signs and signals’ seen by him. It will not do to remain 
wilfully ignorant of a thing readily ascertainable.’’ 


The deposit of township funds contrary to the provisions of Act 
No. 40, P. A. 1932, Extra Session, was illegal and rendered the bank 
a trustee ex maleficio, the general rule being that where public moneys 
are deposited in violation of law in a bank with actual or constructive 
knowledge of the facts, they are trust funds.’ Reichert v. United S. 
Savings Bank, 255 Mich. 685, 239 N. W. 393, 82 A. L. R. 33, and 
authorities cited therein; Page County v. Rose, 130 Iowa, 296, 106 
N. W. 744, 5 L. R. A. (N. 8S.) 886, 8 Ann. Cas. 114, and eases cited 
therein; and collection of cases in 51 A. L. R. 1342 and 65 A. L. R. 693. 

This ruling renders unnecessary discussion of the other points raised. 

The order denying preference will be reversed and defendant allowed 
preference as to such public money illegally deposited by the township 
treasurer. Costs to appellant. 


RELEASE NO DEFENSE IN TAKING OF 
USURIOUS INTEREST 


Standard Credit Co, v. Lauderbaugh, Supreme Court of Oklahoma, 
36 Pac. Rep. (2d) 949 


The signing of a release by a borrower, who has paid usurious 
interest, cannot be used by the lender as a defense to an action by 
the borrower, under the Oklahoma statute (St. 1931, § 9519), to 
recover twice the amount of the usurious interest paid. 

The law regards such an instrument as a device resorted to for 
the purpose of avoiding the penalties imposed by statute for collect- 
ing more than the legal rate of interest. 


Syllabus by the Court 

Knowingly taking, receiving, reserving, or charging a rate of interest 
in excess of the rate permitted by law for loan of money, represented 
by a promissory note, constitutes usury, though the illegal rate of in- 
terest does not appear on the face of the note. 

It is the uniform policy of the courts not to permit an act forbidden 
or penalized by statute to be done either directly or indirectly. This 
court will not uphold any shift or device by which the lender may re- 
ceive more than 10 per cent. per annum for the use or forbearance of 
money. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1488. 
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The taking, receiving, reserving, or charging a rate of interest more 
than 10 per cent. per annum is prohibited and penalized by the statute 
(St. 1931, § 9519). Any agreement by a debtor releasing, or attempt- 
ing to release, his creditor from such penalties cannot be enforced unless 
the terms of such agreement purges the obligation, in fact and in law, 
of the usury. 

Action by W. E. Lauderbaugh against the Standard Credit Com- 
pany. From an adverse judgment, defendant appeals. 

Affirmed. 

Sigler & Jackson, of Ardmore, for plaintiff in error. 

J. E. Williams, of Ardmore, for defendant in error. 


PER CURIAM.—This is an appeal from a judgment of the district 
eourt of Carter County in favor of the defendant in error and against 
the plaintiff in error. In this opinion, the parties will be referred to 
as they appeared in the court below. 

This case originated in the justice court in Carter County and was 
from there appealed to the district court in said county. The action 
was brought by plaintiff for the recovery of double the amount of usury 
theretofore paid by plaintiff to defendant and for a reasonable at- 
torney’s fee and costs. Defendant, in open court, admitted the allega- 
tions that usury had been charged and collected, and rested its defense 
on what it denominated a release. This release is as follows: 


*‘April 6th, 1931. 
‘‘For One Dollar and other valuable consideration to me in hand 
paid, receipt of which is hereby acknowledged, I do by these presents 
forever release and discharge Standard Credit Co. from all claim, or 
causes of actions for usury or any other action I now have or might 
have against Standard Credit Co., by reason of certain advancements 
or loans of money made to me by Standard Credit Co., prior to this 
date, this release to be binding on my heirs, executors, administrators 
and assigns. 
‘‘TSigned] W. E. Lauderbaugh. 
““ Witnesses : 
*‘TSigned] Joe W. Shinn. 
‘‘TSigned] Lyndall R. Byrd.’’ 


In the trial court there was some slight contention as to the amount 
involved, but as the case comes to this court the sole question is: Can 
said release be enforced as a defense to plaintiff’s right of recovery? 

It appears from the record that some eight months prior to the time 
this action was commenced in the justice court, the plaintiff borrowed 
the sum of $50 from the defendant, giving his promissory note and a 
mortgage signed by himself and wife. The notes on their face provided 
for 10 per cent. interest. At the end of the first month, plaintiff repaid 
the $50, together with $8.40 interest, and immediately executed a new 
note and reborrowed the $50. In all, there were eight of such transac- 
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tions. In each ease an item of $8.40 interest was paid. These various 
transactions at the end of each month were nothing more or less than 
a renewal of the original loan. When the loan was first made, defend-, 
ant required the plaintiff to sign the release. The record is not clear, 
but perhaps such a release was required and signed at each renewal of 
the loan. 

The charge that usury had been paid, as alleged in plaintiff’s peti- 
tion, is not denied. The fact that the plaintiff signed the release is not 
denied. The defendant relies solely on the release as its defense. Its 
contentions in that regard are not sound. The fact that the notes given 
by plaintiff provided for a legal rate of interest on their face is im- 
material, if, in truth and in fact, an illegal rate of interest was charged 
and received. 


‘*Knowingly taking, receiving, reserving, or charging a rate of in- 
terest in excess of the rate permitted by iaw for loan of money, rep- 
resented by a promissory note, constitutes usury whether the charging 
of the unlawful rate of interest appears upon the face of the note or 
not.’’ Williams v. Wood (Okl. Sup.) 36 P. (2d) 948. 


Constitutional and statutory provisions, regulating the rate of in- 
terest that may be charged or collected, are declarations of a public 
policy. A contract to pay usury is not enforceable. Likewise, a con- 
tract to abide by a contract to pay usury is not enforceable. One 
is as much against the fixed and declared policy of the state as the 
other. 

The Supreme Court of Pennsylvania, in passing on a question almost 
identical to the question here involved, held: ‘‘The release contained 
in the agreement of May 21, 1906, cannot avail as a defense to the 
recovery of the usury paid by the plaintiffs. To so hold would be for 
this court to furnish an effective means to every lender to defeat the 
declared purpose of the statute, and render impotent a law expressive 
of the public policy of the state.’’? Thompson et al. v. Prettyman, 231 
Pa. 1, 79 A. 874, 876. 

The release is nothing more than a plan, scheme, or device by which 
the lender may circumvent the fixed policy of the state and receive 
more than 10 per cent. per annum for the use of money. 


“It is the uniform policy of the courts not to permit an act for- 
bidden or penalized by statute to be done either directly or indirectly. 
This court will not uphold any shift or device by which the lender may 
receive more than 10 per cent. per annum for the use or forbearance 
of money.’’ Dies v. Bank of Commerce of Sapulpa, 100 Okl. 205, 
229 P. 474, 475. 


An obligation once usurious is always usurious. So long as its 
original existence continues, no plan or device will save the creditor 
from the statutory penalties imposed for charging or collecting usury 
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(St. 1931, § 9519), unless such plan or device purges the obligation of 
the usury. The release relied on by defendant does not purge the 
obligation of its usurious character, but reaffirms it. Therefore, such 
release cannot be enforced against the debtor. 

‘An obligation once usurious is always usurious so long as its 
original existence continues; but an indebtedness tainted with usury 
may be purged of the usury, and, when evidenced by a new, different, 


and clean instrument, will be enforced by the courts.’’ Guinn et al. v. 
Security State Bank of Shawnee, 74 Ok]. 102, 176 P. 898. 


The taking, receiving, reserving, or charging a rate of interest more 
than 10 per cent. per annum is prohibited and penalized by statute. 
Any agreement by a debtor releasing, or attempting to release, his 
creditor from such penalties cannot be enforced unless the terms of such 
agreement purge the obligation, in fact and in law, of the usury. 

The judgment of the trial court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys J. A. Me- 
Collum, Philip Kates, and W. Lee Johnson in the preparation of this 
opinion. These attorneys constituted an advisory committee selected 
by the State Bar, appointed by the Judicial Council, and approved by 
the Supreme Court. After the analysis of law and facts was prepared 
by Mr. McCollum and approved by Mr. Kates and Mr. Johnson, the 
cause was assigned to a Justice of this court for examination and report 
to the court. Thereafter, upon consideration, this opinion was adopted. 


SURVIVOR ENTITLED TO JOINT SAVINGS 
ACCOUNT 


Held v. Myers, Court of Appeals of Ohio, 192 N. E. Rep. 540 


A savings bank depositor changed the form of his account by 
adding the name of another person, making the deposit payable to 
either or to the survivor. It appeared that the depositor was about 
to enter a hospital for treatment and that the change in the account 
was made merely for convenience in making withdrawals, it being 
understood that, if he came out of the hospital, the account would 
be changed back to his name. Upon his death, it was held that there 
had been no valid gift of the deposit and that it belonged to his es- 
tate and not to the survivor. 


Syllabus by the Court 


1. Whether the transfer of money into a ‘‘joint and survivorship 
account’’ by one about to enter a hospital for observation and treat- 
ment, who at the time did not believe he was seriously ill, but who died 


“é 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401-416. 
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within a few days after entering the hospital, vests a present interest in 
the fund transferred, or whether it is transferred only as a matter of 
convenience to facilitate payment of hospital expenses, is a question of 
the intent of the parties. 

2. Evidence as to whether the relations between the parties to 
the transaction and between the decedent and the members of his family 
were friendly or otherwise is competent as bearing upon the intent of 
the party making such transfer. 


Action by Edward J. Held, administrator of the estate of Frederick 
Tattersall, deceased, against Laura B. Myers and others. From an 
adverse decree, defendants appeal.—[Editorial Statement. ] 

Judgment and decree for plaintiff. 

Flory & Taylor, of Toledo, for plaintiff. 

Williams, Eversman & Morgan, of Toledo, for defendants. 


RICHARDS, J.—The plaintiff, Edward J. Held, is the admin- 
istrator of the estate of Frederick Tattersall, who died at a hospital 
in Toledo on January 18, 1933. The action was brought to compel 
the defendant Laura B. Myers to transfer to the plaintiff, as admin- 
istrator, a certain stock account of the face value of about $6,000, in 


the People’s Savings Association, which defendant claims is hers by 
reason of a transfer to her by decedent. The court of common pleas 
rendered a decree for the plaintiff, ordering transfer of the stock ac- 
count to him, and from that decree an appeal has been taken to this 
court. 
The evidence discloses that for a long time prior to his death 
Frederick Tattersall had a so-called stock account in the People’s Sav- 
ings Association standing in his own name, and that on January 13, 
1933, he met the defendant Laura B. Myers and her husband, who 
were and had been friends of his for a good many years, and in- 
formed them that he was about to go to a hospital for observation and 
treatment, as he was not feeling well. Before going to the hospital, 
they went with him to the office of the People’s Savings Association, 
where he had some conversation with an officer of that association in 
regard to his account, and about drawing money therefrom during 
the time he should be in the hospital. The officer advised him to open 
a joint survivorship account, which he thereupon did, transferring to 
Laura B. Myers one-half of his stock account, No. 48529, in the People’s 
Savings Association; the transfer being marked ‘‘J. & S.,’’ meaning 
thereby ‘‘joint and survivorship account.’’ After this was done, Mrs. 
Myers and her husband took the decedent in their automobile to the 
hospital. The evidence shows that, before the transfer of the stock 
account was made, he walked from where he resided across the street 
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to a barber shop in order to be shaved, and that he was not at that. 
time believing he was seriously ill. However, he died on January 18th, 
after being taken to the hospital on the 13th of that month. 

The plaintiff contends that while in form the transfer is absolute, 
into what is denominated a joint and survivorship account, yet it was 
in fact made without consideration, and in trust, for the purpose of 
enabling Mrs. Myers to draw, during decedent’s stay in the hospital, 
whatever amount would be necessary to pay the expenses which should 
be there incurred, and that it was agreed between the parties at the 
time of the transfer that, when the decedent got out of the hospital, 
the stock account should be transferred back to him. The plaintiff 
further claims that the transfer vested no present interest in the fund 
transferred, and was only made as a matter of convenience to enable 
the withdrawal of money to pay expenses incurred in the hospital and 
while he himself was unable to go to the savings association to with- 
draw the money. 

It would serve no useful purpose to review in detail the evidence 
introduced in this case. We have given it all a careful examination 
and are fully satisfied that the establishment of this joint and survivor- 
ship account in the savings association in the name of Frederick Tat- 
tersall and Laura B. Myers was merely as a matter of convenience and 
for the accommodation of Tattersall during his illness, and that it 
vested no present interest in Laura B. Myers at the time of the trans- 
fer; and this appears by clear and convincing evidence to have been 
the agreement of the parties. Indeed, William Myers, husband of the 
defendant, testified that Tattersall stated in the presence of the witness 
and Mrs. Myers: ‘‘I know you people are honest and if I do come out 
I know it will be turned back to me in case I did come out.’’ 

The Supreme Court held in Cleveland Trust Co. v. Scobie, 114 Ohio 
St. 241, 249, 151 N. E. 373, 48 A. L. R. 182, that, in order to constitute 
a gift in such a case, an intent to transfer a present interest in the 
fund should be shown; and such an intent is wholly lacking in this 
ease. The evidence shows that the decedent was and had been on 
friendly terms with Mrs. Myers and her husband for many years, and 
that he had brothers, a sister, and a niece with whom he was on 
friendly terms. The value of the property claimed by the defendant, 
Mrs. Myers, is evidently more than half of the entire estate which the 
decedent owned at the time of the transfer. 

Objections have been made relating to the introduction of evi- 
dence bearing on the relations existing between the decedent and Mrs. 
Myers and her husband, on the one hand, and between the decedent 
and the members of his family, on the other, and as to many other 
incidental matters having little, if any, relation to the merits of the 
ease. The evidence showing those relations to have been friendly or 
otherwise was competent as bearing on the intent of Tattersall in 
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making the transfer, and those relations, whatever they were, were 
well known at the time to ali parties to the transaction. 

No doubt can exist that parol evidence is admissible to show the 
existence of a trust in this case; such evidence has been held admissible 
even to engraft a trust upon a deed; the only requirement being that 
the evidence shall clearly and convincingly show the necessary facts. 
Boughman v. Boughman, 69 Ohio St. 273, 69 N. E. 430. 

Under the evidence in the case, we are convinced that the plaintiff, 
as administrator, is entitled to the relief asked, and a decree will be 
rendered in his favor. 

Judgment and decree for plaintiff. 


TIME OF TRANSFER OF CERTIFIED CHECKS 


Weaver v. Harrell, Supreme Court of Appeals of West Virginia, 176 
S. E. Rep. 608 


One who receives certified checks for $3,000 twelve years after 
the date of certification in payment of a debt amounting to $2,500 
is not a holder in due course and cannot enforce the checks against 
the bank, where it appears that the drawer of the checks has in the 
meantime withdrawn the funds against which the cheeks were 
certified. 


Syllabus by the Court 

When a bank certifies a check, (a) the bank becomes primarily liable ; 
(b) presentment for payment is not necessary to charge the bank; and 
(c) the statute of limitations operates against a holder of the check 
from the date of certification. N. I. L. §§ 187 and 70 (Code 1931, 
46-16-4, 46-6-1). 

Where a certified check is negotiated an unreasonable length of 
time after certification, the holder is not deemed a holder in due course. 
N. I. L. § 53 (Code 1931, 46-4-3). 

When the facts are clear and undisputed, the question of unreason- 
able time is one of law for the court. 

When a debtor in payment of his debt voluntarily assigns certified 
checks (on a solvent bank) largely in excess of the debt, the creditor 
is put on inquiry. 

Action by R. C. Weaver against the Citizens’ National Bank of 
Philippi. To review an adverse judgment, J. A. Harrell, receiver of 
the defendant, brings error. 

Judgment reversed, and new trial awarded. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §252. 
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H. J. Wilcox and W. Bruce Talbott, both of Philippi, and D. H. 
Hill Arnold, of Elkins, for plaintiff in error. 

A. Blake Billingslea, of Fairmont, Harry Mason, of Philippi, and 
John W. Mason, of Fairmont, for defendant in error. 


HATCHER, J.—This action involves the status of stale certified 
checks and also the position of a third party who has accepted them. 
The plaintiff, as holder, secured a judgment for the amount of the 
checks against the bank which certified them. The receiver of the bank 
prosecutes error. 

On March 11, 1918, Mrs. Lucy O’Neal had on deposit with the 
Citizens’ National Bank of Philippi over $5,000. Her husband and 
general agent, S. L. O’Neal, signed her name to three checks bearing 
that date and payable to her order in the sum of $1,000 each, and had 
the bank certify them. The bank neglected to charge those checks to 
her account, or to make any record whatever of their certification. 
There were no credits to her account in the bank on or after March 11, 
1918, except two items of $84.63 each and two of $35 each. Within 
six months after the checks were certified, she had withdrawn all of 
her deposits (except 86 cents) ‘‘in the regular course of business’’ upon 
checks other than those certified. Commencing in 1919, and through- 
out the year following, she was a constant borrower from the bank in 
amounts ranging from $1,500 to $3,500, giving deeds of trust as se- 
eurity. In January, 1930, she owed the bank ‘‘something like 
$4,000.00.’’ During that period, the certified checks were kept, un- 
used, by her husband, until his death on December 31, 1929. On 
January 3, 1930, she indorsed and delivered the checks to her nephew, 
the plaintiff, R. C. Weaver, who claimed that she owed him $1,025 bor- 
rowed during 1926 and $1,200 borrowed in 1929, with interest. She 
confirmed his claim, and explained that the loans were necessitated 
by the sickness of her husband and his inability to make any money. 
(There were no written memorials of these loans.) Mrs. O’Neal tes- 
tified explicitly that there was no understanding between herself and 
Weaver that he would return to her the difference between the amount 
of her debt, which she said was then ‘‘somewhere between $2,400.00 
and $2,500.00, counting interest,’’ and the face value of the three 
checks ($3,000). She said: ‘‘We talked of no settlement between us. 
I simply turned them (the checks) over to him to cancel my debt... . 
There was no agreement between us. . . . I turned the checks over to 
take care of my debt to him. . . . I was so anxious to pay him, I didn’t 
stop to think anything about it (the difference).’’ Weaver did not 
qualify Mrs. O’Neal’s statement in any manner, though he expressed 
an intention to return to her whatever sum he collected in excess of 
what she owed him. He had the checks presented forthwith to the bank 
for payment, which was refused. This action was brought in January, 
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1931, the bank was taken over by the receiver in October, 1931, and 
judgment was secured in February, 1934, for $3,731. 

The bank pleaded the general issue and a special plea setting up 
the statute of limitations. A demurrer to the latter was sustained by 
the trial court, and defendant charges error. 

When a bank certifies a check, ‘‘the certification is equivalent to an 
acceptance.’’ The Negotiable Instruments Law (adopted by our Legis- 
lature, Acts 1907, ce. 81, and re-enacted in Code 1931, 46-1 to 16, in- 
elusive), § 187 (Code 1931, 46-16-4). ‘‘Certification is an absolute 
promise on the part of the bank to pay,’’ ete. Bigelow on Bills, Notes 
and Checks (3d Ed.) § 205. Accord: Daniel on Neg. Insts. (7th Ed.) 
§ 1790; 5 R. C. L. subject Checks, § 43. ‘‘. .. the bank enters into 
an absolute undertaking’’ to pay one who holds a certified check in due 
course ‘‘at any time before it becomes barred by the statute of limita- 
tions.’’ 7 C. J. subject Banks and Banking, § 435. Since by certifica- 
tion a bank becomes primarily liable on the check, presentment for 
payment is not necessary to charge the bank. N. I. L., § 70 (Code 
1931, 46-6-1). Presentment not being necessary, the statute of limita- 
tions operates from the date of certification. Bigelow, supra, §§ 349 
and 350; 37 C. J. subject Limitation of Actions, § 198. Section 70, 
N. I. L., as originally adopted, therefore changed the common law 
which required a demand on any instrument (such as a certified check) 
intended to circulate as money, before the statute commenced to run. 
This innovation was remarked by Professors Ames, McKeehan, Bran- 
nan, and Bigelow. See Brannan’s Neg. Inst. Law (5th Ed.) § 70, p. 
769 ; Bigelow, supra, § 104, note 6. It was also recognized by the Legis- 
latures of Virginia and West Virginia, which, by special enactments, 
excepted bank notes and certificates of deposit from the operation of 
section 70. The amendment thereto by our Legislature (made in 1931) 
is as follows: ‘‘The statute of limitations shall not begin to run against 
the holder of a certificate of deposit or a bank note until after present- 
‘ ment and demand for payment.’’ Code 1931, 46-6-1. The failure of 
the Legislature to include certified checks in the exception to section 
70 must be taken as conclusive of the legislative will that the statute 
of limitations should run against the holder of a certified check in 
favor of the bank from the date of certification. Accordingly, we hold 
that the circuit court erred in sustaining the demurrer to the defend- 
ant’s special plea. 

Defendant requested a peremptory instruction on the ground that 
the plaintiff is not a holder in due course. The instruction was refused, 
and error is assigned to that refusal. Although our ruling on the 
special plea settles this case, we shall consider the second assignment of 
error in order to exemplify the effect of some provisions of the Nego- 
tiable Instruments Law. 

Since Mrs. O’Neal’s account was not charged with the certified 
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checks and she exhausted her deposits without using the checks, they 
became nudum pactum as between her and the bank. Under those cir- 
cumstances, there would be no justice in requiring the bank to pay the 
echecks—and no warrant of law therefor—unless Weaver is a holder in 
due course and without notice of the equities between the bank and 
Mrs. O’Neal. The Negotiable Instruments Law circumscribes closely 
transactions such as this. Section 53, N. I. L. (Code 1931, 46-4-3), 
provides that, when an instrument such as a certified check ‘‘is nego- 
tiated an unreasonable length of time after its issue, the holder is not 
deemed a holder in due course.’’ Section 193 (Code 1931, 46-17-3) 
prescribes that, in determining an unreasonable time, regard shall be 
had ‘‘to the nature of the instrument, the usage of trade or business, 
if any, with respect to such instruments, and the facts of the particular 
case.”’ 

The plaintiff contends that whether or not the checks were nego- 
tiated within a reasonable time is a jury question, citing Merchants’ & 
Miners’ Bank v. Gaujot, 102 W. Va. 643, 136 S. E. 199. Defendant 
contends that the question is one of law, citing Nuzum v. Sheppard, 87 
W. Va. 248, 104 S. E. 587, 11 A. L. R. 1024. The éourts generally have 
not been entirely consistent on this question. Their declarations have 
been largely influenced by the particular facts of the several cases. just 
as ours have been. Where the facts are conceded and establish clearly 
a definite legal status, we conceive it to be the duty of the court to de- 
clare that status. ‘‘Where the facts are doubtful or disputed, the ques- 
tion of reasonable time is a mixed question of law and fact. But when 
the facts are clear and undisputed, the question is one of law for the 
court.’’ Crawford’s Ann. Neg. Inst. Law, p. 7; Colwell v. Colwell, 92 
Or. 103, 179 P. 916, 4 A. L. R. 876, 880. 

A check is certified that it may be used as a substitute for money. 
Joyce, Defenses to Com. Paper (2d Ed.) § 850; Smith v. Hubbard, 205 
Mich. 44, 171 N. W. 546; Willets v. Phoenix Bank, 9 N. Y. Super. Ct. 
(2 Duer) 121, 132. Therefore, in the ordinary usage of business, the 
checks herein should have been negotiated within a short while after 
they were certified. We do not have here the delay in presentment of 
a few days or months—or even a year or so—about which the minds 
of reasonable men might possibly differ, but the delay of a period 
greater than that prescribed in the statute of limitations as ordinarily 
a bar to actions on contracts in writing. We have found no ease in 
which a like period is not admitted to constitute an unreasonable de- 
lay. National Mechanics’ Bank v. Schmelz Nat. Bank, 136 Va. 33, 116 
S. E. 380, relied upon by plaintiff, so concedes. See the decisions cited 
in 5 Uniform Laws Ann. (Neg. Insts.) § 186, under the title ‘‘Case 
Notes.’’ The legislative idea of unreasonable delay is reflected in the 
statute authorizing a bank to refuse payment of a check after the ex- 
piration of even twelve months ‘‘from the date payable,’’ ete. See 
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Code 1931, 31-8-27. We are therefore of opinion that the checks herein 
were negotiated an unreasonable time (as a matter of law) after they 
were certified. 

Moreover, if plaintiff did not know that Mrs. O’Neal had been a 
constant borrower from the bank during the period between 1919 and 
1930, he was cognizant of her impecuniosity from 1926 to 1930. When 
she presented him with instruments indicating, on their face, that 
$3,000 had been at her disposal during that period, the natural ques- 
tion arising in his mind should have been why had she borrowed (or 
been constrained by her husband to borrow) money at interest if she 
had idle money in the bank. Furthermore, her anxiety to have him 
accept $3,000, presumably in bank, in cancellation of an unsecured 
debt not exceeding $2,500, should have given him pause. He should 
have questioned why his aunt (shown to have children of her own), in 
her straightened financial condition, should anxiously seek to pay him 
some $500 more than she owed him. We have held that the sale of 
certificates of deposit (in a solvent bank) at substantial discount was 
alone sufficient to deprive the purchaser of the position of a holder in 
due course as ‘‘not consonant with human experience or common 
sense.’” International Bank v. People’s Bank, 103 W. Va. 597, 603, 
138 S. E. 745, 747; Maryland Finance Corporation v. People’s Bank, 
99 W. Va. 230, 239, 128 S. E. 294. 

Therefore we conclude that the plaintiff is not a holder in due 
course and that the trial court erred in not giving the peremptory in- 
struction in favor of defendant. The judgment of the circuit court is 
reversed, the verdict of the jury set aside, and a new trial awarded the 
defendant. Judgment reversed; verdict set aside; new trial awarded: 


PRESENTMENT OF CHECK FOR PAYMENT 


Spencer v. Burakiewicz, Supreme Judicial Court of Massachusetts, 192 
N. E. Rep. 616 


The defendant gave the plaintiff a check in Worcester on Sunday, 
the check being in payment for goods sold. The plaintiff negotiated 
the check for cash to a bank in his own town on Monday. On Tues- 
day the drawee bank closed its doors and the plaintiff took the check 
back from the bank which had cashed it and brought this action 
against the drawer. It was held that there had been no unreasonable 
delay in presenting the check such as would discharge the drawer 
from liability. The closing of the bank so soon after its delivery to 
the plaintiff dispensed with the necessity for presentment for pay- 
ment for the purpose of charging the drawer. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1223. 
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Action of contract by William E. Spencer against Boleslaw 
Burakiewicz and another. From an order of the Appellate Division 
dismissing report of the district judge who found for plaintiff in the 
sum of $139.53, defendants appeal. 

Order dismissing report affirmed. 

H. J. Meleski, of Worcester, for appellants. 

J. H. Reid, of Worcester, for appellee. 


DONAHUE, J.—The defendants on the morning of December 13, 
1931, by the hands of a third party delivered to the plaintiff at his home 
in Sutton, Massachusetts, a check dated December 10, 1931, drawn by 
the defendants on the Bancroft Trust Company at Worcester and pay- 
able to the order of the plaintiff. The check was given in payment for 
milk which had earlier been sold by the plaintiff to the defendants. On 
the day after the delivery of the check, that is on December 14, the 
plaintiff at noon took the check to the Millbury Savings Bank, indorsed 
it and received therefor cash in the amount of the check. .On the morn- 
ing of the following day, December 15, the Bancroft Trust Company 
closed its doors and the check was not presented there for payment. 
Between the dates of December 10 and December 15 the defendants 
had on deposit with the trust company funds sufficient to meet the 
check. At some time after December 15 the plaintiff secured possession 
of the check from the Millbury Savings Bank under some arrangement 
which does not appear on the record. A judge of a district court found 
for the plaintiff and reported the ‘‘finding of the court for the plaintiff 
on the law and facts as found by the court’’ to the Appellate Division 
where an order was entered dismissing the report. 

The check upon which suit has been brought was delivered to the 
plaintiff on a Sunday and the defendants have argued before us that 
the plaintiff should not have been permitted to recover because of the 
fact of the violation of the statute which prohibits the transaction of 
business on the Lord’s Day. G. L. (Ter. Ed.) ¢. 1386. The defence of 
illegality was not pleaded by the defendants and is therefore not now 
open to them as of right. Raymond v. Phipps, 215 Mass. 559, 102 N. E. 
905. Furthermore, it would appear that the question was not pre- 
sented by the defendants at the trial in the District Court. At any 
rate there was no general request by the defendants for a ruling that 
the plaintiff was not entitled to recover and none of the requests for 
rulings there made by them has any reference to illegality of the con- 
tract which is expressed by the check. For that reason, as well, the 
defendants are not entitled to have that question considered on review. 
Reid v. Doherty, 273 Mass. 388, 173 N. E. 516; Caruso v. Shelit, 282 
Mass. 196, 184 N. E. 460; Segal v. Allied Mutuals Liability Ins. Co. 
(Mass.) 188 N. E. 504. If the matter were properly before us on the 
report, the failure of the trial judge of his own accord to inject the 
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defence of illegality could not have been held to be reversible error. 
Cardoze v. Swift, 113 Mass. 250; O’Brien v. Shea, 208 Mass. 528, 535, 
95 N. E. 99, Ann. Cas. 1912A, 1030; Whittingslow v. Thomas, 237 
Mass. 103, 129 N. E. 386. 

The plaintiff is the ‘‘holder’’ (G. L. [Ter. Ed.] ¢. 107, § 18) of the 
check on which he has brought suit. His right to sue thereon (G. L. 
[Ter. Ed.] ¢. 107, § 74) is not affected because the details of the ar- 
rangement with the savings bank whereby he reacquired possession of it 
do not appear in the record. Newell v. Rosenberg, 275 Mass. 455, 460, 
176 N. E. 616. We are not here concerned with the question of fraud 
as to which there is no evidence and no contention by the defendants, 
or with the question of illegality which is not now open to them. The 
title under which the. plaintiff held the instrument at the time he 
brought suit was derived through the savings bank which had paid him 
its face value and had taken it with his indorsement and thereby be- 
came a holder in due course. G. L. (Ter. Ed) e. 107, §§ 75, 80. The 
plaintiff upon reacquisition of the check having derived title from such 
a source, not being a party to any fraud or to any illegality of which 
the defendants may now take advantage, ‘‘has all the rights of such 
former holder in respect of all parties prior to the latter.’’ G. L. (Ter. 
Ed) ec. 107, § 81. Among the rights possessed by the savings bank as a 
holder in due course was the right to receive payment of the check upon 
presentation for payment within a reasonable time after its delivery. 
G. L. (Ter. Ed.) ¢. 107, § 209. To this right of the savings bank, the 
source of the plaintiff’s present title, he has succeeded. 

The defendants would be discharged from liability as drawers to 
the extent of any loss suffered by them which was caused by delay in 
the presentation of the check for payment if it were not presented 
within a reasonable time after its issue, G. L. (Ter. Ed.) ¢. 107, § 209, 
that is, within a reasonable time after its delivery to the plaintiff 
(section 18). The statutory rule for the determination of what is a 
reasonable time providing that ‘‘regard is to be had to the nature of 
the instrument, the usage of trade or business, if any, with respect to 
such instruments, and the facts of the particular case’’ (section 20) 
is in substance the common law rule. Seager v. Dauphinee (Mass.) 
187 N. E. 94. By our decisions, in general accord with decisions else- 
where, what is a reasonable time in certain circumstances as to the 
residence or business location of the drawer, drawee and payee of a 
check and as to the time intervening between its delivery and its pres- 
entation for payment, has been determined. Thus ‘‘where the drawer 
and drawee and the payee are all in the same city or town a check to be 
presented within a reasonable time should be presented at some time 
before the close of banking hours on the day after it is issued and ‘ 
its circulation from hand to hand will not extend the time of present- 
ment to the detriment of the drawer.’’ Lowell Co-operative Bank v. 
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Sheridan (Mass.) 188 N. E. 636, 638, 91 A. L. R. 1176. Where, how- 
ever, a check is received by the payee at a place distant from the place 
of payment there is presentment within a reasonable time if the payee, 
on the next secular day after its receipt, forwards it to some person at 
the place of payment and that person presents it to the drawee for 
payment on the next secular day after his receipt of the check from 
the payee. Seager v. Douphinee, supra. In the present case the 
drawers and the drawee had their places of business in the city of 
Worcester but the payee lived on his farm in a town twelve miles distant 
from and not adjoining that city. The delivery of the check was made 
to the payee at his farm. On Monday, the next secular day following 
the delivery of the check, the payee negotiated it at a savings bank in 
a neighboring town and on the morning of the following secular day, 
Tuesday, the drawee bank was closed. There is no sound reason for 
holding that the savings bank in these circumstances should be in any 
worse position with regard to presentment for payment within a rea- 
sonable time than a bank located in the city of Worcester which under 
like circumstances had, on Monday, received the check from the plaintiff 
for collection. Under the rule last stated we do not think that it could 
be said as matter of law that such Worcester bank would not have had 
until the close of banking hours on Tuesday to make presentment to 
the drawee bank. The defendants delivered to the plaintiff an instru- 
ment which by its terms they made negotiable. He had the right to 
negotiate it. Its negotiation cannot be permitted to extend what was 
otherwise a reasonable period of time for its presentment for payment 
to the detriment of the drawers. On the other hand there is no reason 
why the mere fact of negotiation should be held to shorten the period 
of reasonable time for its presentment. On the facts in this particular 
case it cannot be said that the trial judge erred in finding that present- 
ment of the check for payment by the savings bank at any time during 
banking hours on Tuesday would have been within a reasonable time. 

The matter of the presentment of the check for payment in the 
circumstances of this case has significance not because that step was 
necessary in order to create a liability on the part of the defendants, 
who as makers had become parties primarily liable on the instrument 
(section 93), but because if the check should not be presented for pay- 
ment within a reasonable time after its issue the defendants to the 
extent of a resultant loss, if any, would be discharged from their 
already existing liability. Inasmuch as the trial judge might properly 
have found that, before a reasonable time after the issuance of the check 
had elapsed, the doors of the bank had been closed, and that within 
the balance of such reasonable time no presentment could have been 
made, the fact that no presentment was ever made is of no consequence 
(section 105). The conclusion that loss to the defendants did not 
result from delay in the presentment of the check for an unreasonable 
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time was warranted. The savings bank, a holder in due course, acquired 
the right to recover on the check and that right now rests in the plaintiff. 
Order dismissing report affirmed. 


AGREEMENT BY BANK TO APPLY DEPOSIT 
TO MORTGAGE 


Lonergan v. Highland Trust Co., Supreme Judicial Court of Massa- 
chusetts, 192 N. E. Rep. 34 


The plaintiff had a deposit in excess of $10,000 in the defendant 
bank and was indebted to the bank on a note for $10,000 secured by 
a mortgage. Becoming apprehensive about the condition of the 
bank, she called it on the telephone to arrange for the application 
of her deposit to the payment of the note. She was advised by an 
officer, having authority to represent the bank in the transaction, 
not to pay the note until maturity. She insisted that if the applica- 
tion were not made she would withdraw her deposit. The officer 
then told her that, if she would mail her check for $10,000, he would 
have the note paid. She mailed the check but the bank closed 
shortly after the check was received and the check was returned 
by the commissioner of banks. In this action it was held that the 
agreement was valid and binding on the bank and that the plaintiff 
was entitled to have it enforced. 


Suit in equity by Adaline J. Lonergan against the Highland Trust 
Company and another. From an interlocutory decree and a final de- 
cree, the defendants appeal. 

Affirmed. 


G. E. Mears, of Boston, for appellants. 
E. O. Proctor, of Boston, for appellee. 


RUGG, C. J—This case comes before us on appeals from an inter- 
locutory decree overruling exceptions to and confirming a master’s re- 
port and from a final decree granting relief to the plaintiff. The facts 
alleged in the bill and admitted by the answer are that the plaintiff on 
April 24, 1931, executed and delivered to the Highland Trust Company, 
hereafter called the trust company, a mortgage of real estate in Cam- 
bridge owned by her to secure her note for $10,000 payable on April 24, 
1934, the note and mortgage being held by the savings department of 
the trust company. The plaintiff on, and for a considerable period 
before, October 10, 1931, had more than $10,000 on deposit with the 
trust company in a checking account. The defendant, the commissioner 
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of banks, took possession of the property and business of the trust 
company under G. L. (Ter. Ed.) ¢. 167, on October 13, 1931, at twenty- 
three minutes after one o’clock in the afternoon. The main prayer of 
the bill is for an order to the defendants to cancel and deliver up to 
the plaintiff her mortgage and note and to credit the plaintiff with 
$10,000. The relevant facts as found by the master are these: It had, 
been the custom of the trust company to pay the interest on this note 
to its savings department from the checking account of the plaintiff in 
its commercial department. The plaintiff was apprehensive about the 
condition of the trust company for about a week previous to its being 
closed. On October 10, 1931, she called the trust company on the 
telephone and inquired for the treasurer but was told he was busy; 
she then said that she wanted to turn in her account and to pay her 
mortgage and desired to talk with some one in authority on that sub- 
ject ; she was put on the telephone of the mortgage teller; she stated to 
him her desire and he told her that he would let her talk with a man 
‘‘who will take care of it.”’ Then Ray R. Rideout came to the tele- 
phone. He told her that her mortgage was not due and advised her 
not to pay it until due. She replied that if she could not pay it, she 
was going to the trust company to withdraw her $10,000 and interest. 
He advised her not to do that. She answered that she was determined 
either to withdraw her money or to get a release of her mortgage. He 
then said that if she would send over a check he would have the loan 
in the savings department paid off. She said ‘‘I want it done imme- 
diately. Shall I come over?’’ She was told that there was no need 
of her coming over, that if she would send her check he would take 
care of it immediately. There was further talk about details not here 
important. There is no essential dispute as to the fact or substance of 
this conversation. The plaintiff understood and believed that she was 
dealing with Rideout as an officer of the trust company who had au- 
thority to make the agreement to accelerate the payment of her note. 
In reliance upon the agreement made with him, she refrained from 
going immediately to the trust company and withdrawing the amount 
on deposit to her credit, which otherwise she would have done. She 
drew and mailed her check for $10,000 to the trust company on the 
same day. 

The findings of the master touching this point are: ‘‘I find from 
the language above reported, in so far as it is a question of fact, that 
it was the expressed intention of Rideout, acting for and in behalf of 
the trust company, to relinquish then and there the right of the trust 
company that the mortgage note should not be paid until maturity 
and that he promised for and in behalf of the trust company to accept 
in payment and discharge of said note a check for $10,000 drawn by 
the plaintiff on her account in the commercial department; that he 
intended and did then and there negotiate for and on behalf of the 
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trust company to transfer $10,000 from the funds of the commercial 
department to the savings department; that the aforesaid relinquish- 
ment of rights and promises made were supported by a valid considera- 
tion on the plaintiff’s part, namely her refraining from immediately 
going to the trust company and drawing out the full amount of her 
account and her sending the check.’’ The check, with accompanying 
letter stating the agreement briefly, was sent by the plaintiff by mail 
on October 10, 1931, which was a Saturday. It was the understanding 
of both Rideout and the plaintiff that the check was to be sent by mail. 
The following Monday was a holiday. The letter was delivered to the 
trust company on Tuesday morning October 13, 1931. There had been 
a run on the trust company the previous week which had decreased 
but which commenced again on that morning. The atmosphere in the 
bank was tense. There was no evidence that the letter of the plaintiff 
was given attention and her check was not applied by the trust com- 
pany to the payment of the plaintiff’s note and mortgage. After the 
commissioner of banks took possession, on the afternoon of that day, 
he and his liquidating agent refused to make such application. The 
check has been returned to the plaintiff. 

The finding of the master based on the conversation over the 
telephone between the plaintiff and Rideout that there was a binding 
contract between the plaintiff and the trust company (so far as Rideout 
had authority to bind the latter) was warranted by the evidence. The 
plaintiff had on deposit with the trust company a sum in excess of 
$10,000. She had a right to withdraw it on demand. The trust com- 
pany was open and doing business in due course at the time. The 
plaintiff could readily and quickly have presented herself at its counter 
and required payment. She was determined to do this if her note 
could not be paid out of her deposit. The withdrawal of such a sum 
at that time well might have been a gain to her and an embarrassment 
to the trust company. She was willing to forego that advantage to 
herself provided she could be assured of the application of that de- 
posit to the payment of her unmatured note and the discharge of the 
mortgage by which it was secured. The trust company wanted to be 
relieved of the obligation to pay out at once $10,000 in cash and to 
be assured that that sum would remain with it. It was upon a suffi- 
cient consideration as to each party. The promise by the trust com- 
pany was to accept the check of the plaintiff drawn on itself to its own 
order. The inference of an agreement of the tenor stated by the master 
was amply warranted by the subsidiary facts found and by the con- 
versation reported. . 

The natural import of the words used by the plaintiff and by 
Rideout in the light of the facts known to both justified the finding 
that the check was to be sent by mail directed to the trust company 
and was to be posted on the day of the conversation. To hold that it 
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was to be sent to the trust company instantly in person or by messenger 
would be too narrow a construction. It reached its destination several 
hours before the trust company was closed. It was a check drawn 
against funds in the trust company itself and payable to its order so 
that no question of collection is involved. It did not require present- 
ment, demand or acceptance. The case at bar is distinguishable from 
eases like Keystone Grape Co. v. Hustis, 232 Mass. 162, 122 N. E. 269. 
The finding was warranted that the plaintiff performed her part of the 
contract according to its terms. The check was received by the trust 
company while it was open and early in the day on the afternoon of 
which the commissioner of banks took possession of its business and 
property. 

The remaining question for decision is whether the finding was 
warranted to the effect that Rideout had authority to bind the trust 
company by the contract made by him in its behalf with the plaintiff. 
Facts pertinent to this question are these: In October, 1931, there was 
a president, a treasurer and two assistant treasurers of the trust com- 
pany. Rideout had been chairman of its executive committee and of 
its investment committee since November, 1923. He was its largest 
stockholder. All important matters at the trust company were referred 
to him. If they required immediate decision, he would pass upon them 
at once and the executive committee or the investment committee would 
later approve his action. In respect to large loans he would tell the 
borrowers what the trust company would do and the matter would then 
be taken up with the executive committee or the investment committee. 
He was the active head and managing officer of the trust company and 
exercised general supervision of the conduct of its business. The actual 
work of drawing mortgages or discharges of mortgages was done by his 
subordinates after Rideout had made his decisions and given direc- 
tions. The trust company was generally known as a ‘‘one man bank”’ 
and Rideout appeared to be in full and complete charge. He received 
a substantial salary and had been voted an additional amount to de- 
fray the expenses of a recent trip to Europe. The by-laws of the trust 
company vested general management of its affairs in the board of di- 
rectors, and provided for a president to have general direction and 
supervision of its business, and for the executive committee with ad- 
visory and supervisory powers as to investments of the trust company 
and an investment committee with respect to performance of statutory 
duties in the savings department. The treasurer was clothed with 
authority as to the discharge of mortgages in addition to other powers. 
The plaintiff had no knowledge of any of the by-laws. No by-law and 
no recorded vote of the directors or executive committee authorized 
in advance or ratified the agreement by Rideout in behalf of the trust 
company with the plaintiff. 

The contract here in suit as made by Rideout was strictly within 
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the scope of the corporate powers of the trust company. It was not 
contrary to any law. It related to the payment of a note of the plain- 
tiff held by the trust company and to the application of a deposit in 
it of funds by the plaintiff. Both these were matters within the or- 
dinary functions of the trust company. Some officer or agent of the 
trust company had power or could be authorized to make the contract. 
It is in this connection that the course of conduct of Rideout covering 
a number of years is significant. He habitually exercised very large 
powers without special delegation of authority. He could not have 
exerted the wide powers over the affairs of the trust company disclosed 
by the record without the express or implied authority of its re- 
sponsible officers. The prolonged performance of these extensive duties 
and functions constituted a holding him out by the trust company as 
possessed of such authority. His ostensible powers in these cireum- 
stances were his real powers. Six Little Tailors, Ine., v. Old South 
Trust Co., 260 Mass. 41, 44, 156 N. E. 681; Wasserman v. Cosmopolitan 
Trust Co., 252 Mass. 253, 256, 147 N. E. 742; Nowell v. Equitable Trust 
Co., 249 Mass. 585, 594, 144 N. E. 749. The fact that it does not ap- 
pear that he had ever undertaken to make the precise kind of a contract 
made with the plaintiff is not significant because that contract falls 
within the general class of acts done by him over a period of years. 
The circumstance that the particular offices held by Rideout did not 
by name import executive primacy in the trust company is not of con- 
sequence. He was chairman of two important committees of genuine 
power. He was himself the largest stockholder and had heavy financial 
interest. Apparently he was at the place of business of the trust com- 
pany a large part of the time. The inquiry is, what were his real or 
ostensible powers. A banking corporation in the absence of special 
provision to the contrary may be represented by any officer possessing 
the requisite authorization. That authority need not be in writing 
nor be shown by the records. As was said respecting an officer of a 
bank in Martin v. Webb, 110 U. S. 7, 14, 15, 3 S. Ct. 428, 433, 28 L. 
Ed. 49, ‘‘His authority may be by parol and collected from circum- 
stances. It may be inferred from the general manner in which, for a 
period sufficiently long to establish a settled course of business, he has 
been allowed, without interference, to conduct the affairs of the bank. 
It may be implied from the conduct or acquiescence of the corporation, 
as represented by the board of directors. When, during a series of 
years or in numerous business transactions, he has been permitted, 
without objection, and in his official capacity, to pursue a particular 
course of conduct, it may be presumed, as between the bank and those 
who in good faith deal with it upon the basis of his authority to repre- 
sent the corporation, that he has acted in conformity with instruc- 
tions received from those who have the right to control its operations. 
Directors cannot, in justice to those who deal with the bank, shut their 
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eyes to what is going on around them. It is their duty to use ordinary 
diligence in ascertaining the condition of its business, and to exercise 
reasonable control and supervision of its officers. . . .”’ Banks as well 
as other corporations ‘‘are liable for the acts of their servants while 
engaged in the business of their employment in the same manner and 
to the same extent that individuals are liable under like circumstances.”’ 
Merchants’ Nat. Bank v. State Nat. Bank, 10 Wall. 604, 645, 19 L. Ed. 
1008. In Citizens’ Trust Co. v. Croll (C. C. A.) 289 F. 421, 423, oceurs 
this language ‘‘ Authority to act for the bank may be by express grant, 
or by way of implication from a course of conduct covering a consider- 
able period, acquiesced in by the officials of the bank.’’ Wing v. Com- 
mercial & Savings Bank, 103 Mich. 565, 61 N. W. 1009; Pattison v. 
Syracuse National Bank, 80 N. Y. 82, 36 Am. Rep. 582. See Denny 
v. Riverbank Court Hotel Co., 282 Mass. 176, 179, 184 N. E. 452. 

It follows that there was no error in the finding that Rideout was 
authorized to make in behalf of the trust company the contract with 
the plaintiff. ... 

All the arguments put forward in behalf of the defendants have 
been considered, but they need not be discussed at further length. 

Interlocutory and final decrees affirmed. 


ACTION ON CERTIFICATE OF DEPOSIT NOT 
LISTED IN BANK’S RECORDS 


Browning v. Ray, Supreme Court of Appeals of Virginia, 175 S. E. 
Rep. 877 


In an action by the holder of a certificate of deposit against 
the bank which issued the certificate, the fact that the bank’s 
records do not show the issuance of such a certificate is insufficient 
to establish that the certificate was fraudulently issued and will 
not prevent a recovery by the holder. 


Suit by King F. Ray against H. M. Browning, receiver of the 
Farmers’ & Miners’ Bank of Honaker. Decree for plaintiff, and de- 
fendant appeals. 

Affirmed. 

W. W. Bird, of Lebanon, for appellant. 

R. H. Wilson and L. E. Fuller, both of Honaker, for appellee. 


GREGORY, J.—King F Ray was awarded a judgment for $1,000 
against H. M. Browning, receiver of Farmers’ & Miners’ Bank of 
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Honaker, by decree entered at the December term, 1932, of the circuit 
court of Russell county. From this decree, an appeal was granted by 
this court. 

On June 30, 1924, the above-named bank was closed by order of 
the State Corporation Commission, and H. M. Browning was appointed 
receiver therefor. Among its assets was a note for $1,000 made by 
King F. Ray and his wife, Annie T. Ray. On September 20, 1924, the 
receiver recovered a judgment by default against these parties on 
the note, together with interest, costs, and attorney’s fees provided 
therein. A bill in chancery was filed by the receiver against Ray and 
wife on July 30, 1926, for the purpose of subjecting certain lands 
owned by them to the payment of this judgment. To this bill Ray 
and wife filed their answer and cross-bill in which they asked that 
the collection of the judgment be enjoined and restrained, denying 
that they had signed or endorsed the $1,000 note, or that they had au- 
thorized any other person to sign their names thereto, and asserting 
that they had not received the proceeds from said note, or any benefits 
therefrom, and that it was made without their knowledge or consent. 
The answer further set forth that N. H. Plaster, who was the cashier 
of said bank, assured King Ray that he would pay off the note before 
the date for taking judgment, and that it would not be necessary to 
defend the suit; that, relying on these false representations, no defense 
was made to the suit. It was also alleged that Plaster was at the time 
of making these representations under an indictment for forging other 
notes found among the assets of the bank, and that these false repre- 
sentations were made for the purpose of preventing a disclosure of this 
forgery until after some disposition had been made of the charges 
against Plaster. A demurrer was interposed and sustained as to the 
cross-bill, and a decree was entered in accordance with the prayer of 
the original bill, but before the sale of the real estate, the defendants 
in that proceeding paid off the judgment. 

After the termination of the above chancery cause in which a final 
decree was entered April 23, 1927, Ray filed his petition in the in- 
stant case to recover on a certificate of deposit bearing date April 26, 
1924, alleged to have been issued to him by the bank for $1,000. As 
to the date this certificate was first presented to the receiver for pay- 
ment, the record is not clear. However, when the same was presented 
for payment, one Fletcher, the assistant to the receiver of the bank, 
refused payment thereof on the ground that the bank had no record 
of the existence of such a certificate issued to Ray. This certificate 
bore the No. 989, while Fletcher testified that the records of the bank 
showed that the certificates of deposit which had been issued by the 
bank were issued in numerical order from 1 to 232. That, of all the 
certificates presented for payment, none save the certificate in ques- 
tion bore a larger number than 232. 
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The records of these certificates had been lost or misplaced some 
time after the certificate had been first presented for payment, and 
these records were not available in this proceeding. Ray and his wife 
testified that Ray held a certificate of deposit on this bank for $900, 
which was originally issued in 1922 and which had been increased to 
$1,000, and a new certificate issued therefor in December, 1923; the 
latter having been exchanged subsequently thereto for the certificate 
in this suit. Both of these parties testified substantially to the facts 
alleged in their answer filed in the chancery cause hereinbefore de- 
tailed. There is no conflict in the testimony of the parties in this pro- 
ceeding, except that Fletcher testified at the time Ray presented this 
certificate that he was told that the certificate was not registered, and 
for that reason it would not be paid, and Ray told him that the reason 
he made no defense to the proceeding against him on the $1,000 note 
was that Plaster had given him the certificate, and told him that it 
would take care of him. This Ray denied. It ts admitted that the 
certificate is in the handwriting of N. F. Plaster, who was cashier of 
the bank at the time the certificate purports to have been issued. 
Plaster was the brother-in-law of King Ray. 

For defense, the receiver denies the validity of the certificate, and 
relies upon the fact that the petitioner did not plead his claim against 
the bank as a set-off in the action at law or in the suit in equity; that 
there is no record on the books of the bank or any certificate of deposit 
such as that attempted to be asserted by the petition; and Fletcher 
testified as to his conversation with Ray at the time the certificate was 
presented by Ray for payment as previously outlined. 

Upon the facts presented, the lower court held (and we think 
rightly so) that the petitioner was entitled to a judgment for the 
amount claimed in his petition. Certainly there was no legal duty 
resting upon the petitioner to set up his certificate of deposit as an off- 
set in either of the proceedings against him. On the other hand, the 
fact that no record of the bank showed that such a certificate had been 
issued falls far short of the proof required in order to show that the 
certificate was spurious. The circumstances shown by the evidence, 
the relationship of the parties to the cashier, and the fact that N. F. 
Plaster was under indictment for certain irregularities in connection 
with handling of the business of the bank may be grounds for sus- 
picion as to the genuineness of the certificate, but it appears quite dif- 
ferently when this evidence is considered in the light of the evidence 
offered by the petitioner that he had issued to him, in 1922, by the 
bank a certificate for $900, which by a subsequent deposit was increased 
and a new eertificate issued in 1923 for $1,000. Then in 1924 the cer- 
tificate in question was issued. The evidence of the petitioner and his 
wife is wholly undenied, and, if untrue, no doubt the receiver could 
have shown it was false or offered some reason for his failure to do so. 
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The decree entered by the court below is presumed to be right. 
It is not sufficient that some doubt may exist as to its correctness, but, 
if there is reversible error, it must affirmatively appear. In this con- 
nection, we quote the principle heretofore laid down and often ap- 
proved by this court: 


‘‘The burden which is cast upon the appellant in this court is not 
merely to lodge a doubt, but to satisfy this court of the error assigned. 
It would be going too far, perhaps, to say that error must be demon- 
strated, for that might be construed to imply mathematical precision, 
but certain it is that an opinion reversing a judgment should convince 
the impartial mind.’’ White v. Reed, 146 Va. 254, 135 S. E. 809, 
811; Swetnam v. Antonsanti, 150 Va. 534, 148 S. E. 716; Willis v. 
Blue Ridge Bank, 153 Va. 403, 149 S. E. 624. 


The decree must be affirmed. 
Affirmed. 


WAIVER OF NOTICE OF DISHONOR 


Kelly v. Ford, Supreme Court of Appeals of West Virginia, 176 S. E. 
Rep. 705 


A statement by the indorser of a note to the holder to the effect 
that the indorser ‘‘thought’’ that the maker would take care of the 
note at maturity, does not constitute a waiver of notice of dishonor. 

While the right to receive notice of dishonor may be waived by 
implication, the above statement is not sufficient to constitute an 
implied waiver. To constitute such a waiver, the statement should 
be such as to lead the holder to believe that no notice is expected. 


Action by Josephus A. Kelly against A. C. Ford, Charles W. Brown, 
and others. From an adverse judgment, Charles W. Brown appeals. 

Reversed. 

Harvey W. Harmer, of Clarksburg, for appellant. 

J. Paul Bumgardner, of Salem, for appellee Josephus A. Kelly. 


HATCHER, J.—The plaintiff, J. A. Kelly, purchased three ne- 
gotiable notes executed by defendant A. C. Ford, upon which defend- 
ant C. W. Brown was an indorser. The notes were dated January 3, 
1928, were each for $250.00, and were payable in one, two and three 
years from date, respectively, at the First National Bank of West 
Union. In a suit to enforce payment Brown was held not liable on 
the two notes first maturing, and judgment was entered against him on 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §979. 
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the third. He appeals on the ground that the note was not presented 
for payment at the place designated, and that he did not receive the 
notice of dishonor required by law. 

The plaintiff does not claim to have presented the note for payment 
at the designated bank. His counsel would excuse presentment on the 
theory that Brown did not have the money in the bank to take up 
the note at maturity, citing Nichols v. Pool, 47 N. C. 23. That case 
was between holder and maker—not holder and indorser—and is merely 
declaratory of Negotiable Instruments Law (Code 1931, 46-1-1 to 46- 
17-5, ine.), section 70 of which provides: ‘‘Presentment for payment 
is not necessary in order to charge the person primarily liable,’’ such 
as the maker of a note. The section continues: ‘‘But except as herein 
otherwise provided, presentment for payment is necessary in order to 
charge the drawer and indorsers.’’ Code 1931, 46-6-1. The other 
provisions referred to are contained in sections 79, 80 and 82 (Code 
1931, 46-6-10, 46-6-11, 46-6-13). Section 79 relates only to presentment 
to a drawer. Section 80 dispenses with presentment in case of an in- 
dorser ‘‘where the instrument was made or accepted for his accom- 
modation.’’ Section 82 excuses presentment where with reasonable 
diligence it cannot be made; where it is waived; or where the drawee 
is fictitious. Consequently, those sections have no application to this 
institution. 

Section 89, N. I. L. (Code 1931, 46-7-1), requires notice of the dis- 
honor of a negotiable instrument to be given an indorser; otherwise he 
is discharged. The plaintiff claims that he mailed a letter to Brown 
on December 30, 1930, stating that the last note had not been paid, 
and asking Brown to come see him about it. The note was not due 
until January 3, 1931. Section 102, N. I. L. (Code 1931, 46-7-14), 
prescribes that ‘‘notice may be given as soon as the instrument is dis- 
honored.’’ Since the note was not due and had not been dishonored on 
December 30, 1930, the letter was premature and ineffective as a notice 
of dishonor. 

Plaintiff testified that in October or November of 1930, he called 
Brown’s attention to the notes and asked if he thought the maker would 
take care of them; and that Brown replied ‘‘he thought he (the maker) 
would.’’ Notice of dishonor may be waived by implication. N. I. L., 
§ 109 (Code 1931, 46-7-21). But to constitute an implied waiver, the 
acts of an indorser must be such as would warrant the holder in not 
taking the steps necessary to charge the indorser. See Uniform Laws, 
Ann. Vol. 5 (Neg. Inst.) § 109, case notes (IV). Brown’s involuntary 
opinion that the maker would pay the note was not such an act. 

The liability of Brown as a general indorser was not to pay the note 
in any event. Under N. I. L., § 66 (Code 1931, 46-5-7), he engaged to 
pay the holder only if the note should be dishonored on presentment, 
‘fand the necessary proceedings on dishonor be duly taken.’’ ‘The 
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regulations of the N. I. L. must be followed in order to charge an in- 
dorser. They were not observed in this case. Consequently, the judg- 
ment against Brown for the third note is reversed. 

Reversed. 


AGREEMENT BY BANK TO HOLD MONEY 
IN TRUST 


State Y. M. C. A. v. Picher, United States District Court (Maine), 8 
Fed. Supp. 412 


An unsigned agreement by a bank that it will hold certain money 
on general deposit with it in trust for the benefit of the depositor, 
invest the money as trustee and pay interest to the depositor on any 
amount remaining uninvested, does not constitute a valid trust as 
to money remaining uninvested at the time of the failure of the 
bank. Consequently, the plaintiff’s claim is not preferred over the 
claims of other depositors. 

In this case, the plaintiff deposited a check for $30,000 in the 
Peoples-Ticonic National Bank. After the check was collected and 
the plaintiff’s deposit was drawn down to about $21,000, it was 
agreed between the plaintiff and the bank that they would enter 
into an agreement under which the bank would hold the deposit 
in trust for the plaintiff. A trust agreement was drawn up and 
submitted to the plaintiff and found satisfactory. In substance, it 
provided that the bank would invest the money as the plaintiff should 
direct and that the bank would pay four per cent. interest on any 
proportion of the money remaining uninvested. The principal was 
to be secured by bond and was payable on demand. It was agreed 
that the parties would meet at the bank on Saturday, March 4, 1933. 
The representatives of the plaintiff arrived at the bank about two 
hours after it had closed its doors. As stated, it was held in this 
action against the receiver that no valid trust had been created 
and that the plaintiff was not entitled to a preference. - 


In Equity. Suit by the State Young Men’s Christian Association 
against Arthur G. Picher, receiver of the People’s-Ticonic National 
Bank. 

Bill dismissed. 

Carl C. Jones, of Portland, Me., for plaintiff. 

F. Harold Dubord, of Waterville, Me., for defendant. 


PETERS, D. J.—This suit was instituted by the plaintiff to estab- 
lish a trust as against the failed People’s-Ticoniec National Bank of 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Waterville, and to secure priority of payment from the assets in the 
hands of the receiver. 

I find the pertinent facts to be as follows: Prior to February 10, 
1933, the plaintiff, in connection with its well-known charitable and 
benevolent activities, had received a gift of $30,000, which was in the 
form of a check on a New York bank. The business affairs of the 
plaintiff, which is a corporation, were being carried on by Mr. Brown, 
its treasurer, and Mr. Smith, its secretary. It having been determined 
to use $13,000 of the above amount for current needs and to reserve 
$17,000 for the following year, these officers, on the above date, con- 
sulted the president of the bank about collecting the check, and also 
about handling and safeguarding that part of it to be reserved for 
future use. The president of the bank, after hearing the story, and 
learning that they had been considering the taking of $17,000 of the 
amount and depositing it in four savings banks, offered to collect the 
check through his banking facilities and to consider and later advise 
as to how best protect that sum. 

The check for $30,000, indorsed by the payee, was left with the 
bank for collection and deposit to the credit of the Y. M. C. A. in its 
regular checking account. The president of the bank knew the high 
standing of the plaintiff and its officers, and, upon being assured of 
the solvency of the maker of the check, gave credit at once for the 
$30,000, and permitted Mr. Brown, as treasurer, to draw on the ac- 
count then and there to the amount of several thousand dollars. The 
plaintiff’s regular passbook, in which were entered by the bank the 
deposits when made, had been left at the Y. M. C. A. office, but it was 
sent for by Mr. Smith and brought to the bank and the credit of $30,000 
entered therein by an officer of the bank and the book delivered to 
Mr. Brown or Mr. Smith. 

The bank sent the check directly to New York for collection, where 
it was collected, and the People’s-Ticonic Bank received credit for 
the amount on its account with its correspondent, Fidelity Trust Com- 
pany of Portland, the next day. No part of the funds from this check 
was ever segregated from the other assets of the bank. It was all a 
routine matter of debit and credit. The collecting bank in New York 
credited the Fidelity Trust Company, that bank credited the Ticonic 
Bank, and the Ticonie had already credited the plaintiff. No one in 
behalf of the plaintiff asked for any different arrangement, and never 
asked for any part of the $30,000 in cash, or that any part of it be 
kept separate from the rest, but left it all to its eredit in the bank 
in its regular checking account with other amounts deposited before 
and afterward, the total of which was drawn against from time to 
time as required, until at the time the bank closed the amount to the 
eredit of the plaintiff was drawn down to about $21,000. Both the 
passbook of the plaintiff and the usual deposit slip made out by a clerk 
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at the time, when called in for that purpose by the president of the 
bank, show simply a deposit of $30,000 to the credit of the Y. M. C. A., 
in the usual course of business. This was understood by all parties 
at the time. The officers of the plaintiff expected to make a division 
of the money later and to lay aside and specially safeguard $17,000 
of the amount for future use, and the president of the bank under- 
stood that that was the intention. Plaintiff’s counsel endeavors to have 
the transaction considered as a special deposit or a special collection 
of the check with the proceeds to be held apart from other funds; but 
the evidence will not warrant that construction. The transaction, par- 
ticipated in by all parties, at the conclusion of the conversations on 
February 10, cannot be differentiated from that of the ordinary de- 
posit in a bank to the credit of the depositor’s checking account. Mr. 
Brown, the treasurer, and Mr. Smith, the secretary, were content at 
the time’ to leave all the money in the bank to the credit of the plaintiff 
for the short period they thought would elapse before arrangements 
would be made to take $17,000 from the account and secure it in some 
way to be agreed upon. 

The situation so remained for several days while the officers of the 
plaintiff and the president of the bank were discussing what measures 
should be taken touching the amount of $17,000 which the plaintiff’s 
officers intended to reserve for later use. Finally the president of the 
bank proposed that it should hold that amount in trust. <A discussion 
of the terms of the proposed trust followed, and the president of the 
bank offered to have his trust officer draw up a written agreement. One 
was drawn and submitted to the plaintiff’s officers, but was not satis- 
factory and was rejected. Shortly after, another memorandum was 
submitted in the form of a proposed written agreement to be signed 
by both parties. A special meeting of the executive committee of the 
plaintiff was called for its consideration. This was on February 28th, 
and at that meeting the following vote was passed as recorded: ‘‘ At 
the afternoon meeting Mr. Smith described at length the trust agree- 
ment that had been prepared for safeguarding the balance of cash on 
hand. A vote was passed allowing Mr. Brown and Mr. Smith to com- 
plete the arrangement with the People’s-Ticonic Bank.”’ 

The next morning, on March Ist, Mr. Brown told the trust officer 
of the bank that the committee accepted the proposed arrangement 
and were ready to go ahead. Prior to this time the negotiations be- 
tween the parties had resulted in no complete agreement. 

The trust officer asked Mr. Brown to bring his copy of the proposed 
agreement to the bank so that another copy could be made for both 
parties to sign. At that time Mr. Smith was out of town. Upon his 
return, on March 3d, an appointment was made with the bank people to 
meet on Saturday, March 4th, and sign the written memorandum of 
agreement. They were to meet at the bank at noon to sign two copies. 
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On arriving at the bank at noon on March 4th, the bank was closed 
and had been so for two hours. No agreement was signed. Nothing 
had been done in pursuance of its terms. This receivership followed. 
The unsigned memorandum of agreement is in evidence, but the 
schedule referred to in it as Schedule A was apparently never pre- 
pared. 
Conclusions of Law 


1. The initial relationship between the bank and the plaintiff was 
that of debtor and creditor in the usual course of the commercial bank- 
ing business, and such relationship continued until the closing of the 
bank, unless changed by agreement of the parties. 

2. The plaintiff rests its case upon the contention that the original 
arrangement was changed to a trust by contract between the plaintiff 
and the bank just before it closed. I consider there was no contract 
concluded between the parties, and that for that reason the original 
status of the plaintiff as a depositor or creditor remained unchanged. 

Where a written contract is contemplated, no contract comes into 
existence until the writing is signed. An agreement intended to be 
in writing, as this was, is not complete and binding upon the parties 
until executed. 

On this point the leading case is Mississippi & D. Steamship Co. v. 
Swift, 86 Me. 248, 29 A. 1063, 1066, 41 Am. St. Rep. 545, in which 
former Chief Justice Emery, in a learned and exhaustive opinion, 
many times referred to and followed, notably in this circuit, laid down 
the following rules covering a situation where parties negotiate and 
it is claimed that a contract is arrived at before a written agreement 
is signed: 


‘‘From these expressions of courts and jurists, it is quite clear that, 
after all, the question is mainly one of intention. If the party sought 
to be charged intended to close a contract prior to the formal signing 
of a written draft, or if he signified such an intention to the other 
party, he will be bound by the contract actually made, though the 
signing of the written draft be omitted. If, on the other hand, such 
party neither had nor signified such an intention to close the contract 
until it was fully expressed in a written instrument, and attested by 
signatures, then he will not be bound until the signatures are affixed. 
The expression of the idea may be attempted in other words: If the 
written draft is viewed by the parties merely as a convenient memorial 
or record of their previous contract, its absence does not affect the 
binding foree of the contract. If, however, it is viewed as the con- 
summation of the negotiation, there is no contract until the written 
draft is finally signed. 

“*In determining which view is entertained in any particular case, 
several circumstances may be helpful, as whether the contract is of 
that class which are usually found to be in writing, whether it is of 
such nature as to need a formal writing for its full expression, whether 
it has few or many details, whether the amount involved is large or 
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small, whether it is a common or unusual contract, whether the nego- 
tiations themselves indicate that a written draft is contemplated as the 
final conclusion of the negotiations. If a written draft is proposed, 
suggested, or referred to during the negotiations, it is some evidence 
that the parties intended it to be the final closing of the contract.’” 
General Motors ‘Corporation v. Abell (C. C. A.) 292 F. 922; Barber- 
Colman Co. v. Magnano Corp. (C. C. A.) 299 F. 401; Burwell et al. 
v. American Coke & Chem. Co. (C. C. A.) 7 F.(2d) 435; Gilbert’s 
Patents v. Smith et al. (D. C.) 30 F.(2d) 296 (all of the above cases 
are in this circuit) ; Elkhorn-Hazard Coal Co. et al. v. Kentucky River 
Coal Corporation (C. 'C. A.) 20 F.(2d) 67. 


This is not a case of arriving at a full agreement and preparing 
a draft of it as a ‘‘convenient memorial.’’ The parties had not come 
to a mutual understanding before the drafts were prepared. The final 
proposal of the bank was, in substance, that they should enter into the 
written contract which was submitted. The second contract submitted 
was satisfactory to the plaintiff. The plaintiff’s officers now speak of 
the draft of contract as a proposal, which was accepted by them; the 
object being to show that they came to an agreement creating the al- 
leged trust in spite of the nonexecution of the written contract. It is 
clear, however, that it was intended and expected at the time to create 
the contract and give it life by signing it. The vote of the plaintiff’s 
executive committee authorized the treasurer to ‘‘complete the agree- 
ment with the People’s-Ticonie Bank.’’ The draft of the contract had 
been gone over and was acceptable. To be ‘‘completed’’ it had only 
to be signed and the schedule to be attached. Neither having been 
done, the intention of the parties was not carried out, and there was 
no enforceable contract. 

Plaintiff’s counsel directs attention to a paper called a statement 
of agreed facts, prepared and signed by the officers of the plaintiff 
above referred to, who have testified, and by the president and trust 
officer of the bank. This statement of facts surrounding the transac- 
tion between the parties was prepared and signed after the bank closed 
and just before a conservator was appointed. It contains a clause 
reading: ‘‘Since there is no question as to the agreement being defi- 
nitely presented and accepted by parties competent to represent both 
the bank and the State Association, we ask that the trust agreement 
be made operative on the date above mentioned, February 28th, 1933.’’ 

This statement was prepared to be presented to the Comptroller 
of the Currency with the object of inducing him to authorize a priority 
payment by the receiver to the plaintiff of the $17,000 in question. It 
was a signed statement which might be used to contradict any pre- 
vious testimony any of the signers had given at the trial, but apparently 
is not otherwise useful in this case. The assumption made that there 
is no question about the agreement between the parties would have 
no possible effect on the legal interpretations of the situation as de- 
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veloped by the evidence. It was not intended to be the execution by 
the bank of the unsigned contract; nor could it have had that effect. 

The burden of proof here is on the plaintiff to show the existence 
of a contract. Mississippi & D. Steamship Co. v. Swift, supra. 

The National Bank Act (12 USCA § 21 et seq.) controls the wind- 
ing up of the affairs of an insolvent national bank, and all doubts are 
to be resolved in favor of the receiver, who is the trustee for general 
depositors. Cook County National Bank v. U. S., 107 U. 8S. 445, 2 
S. Ct. 561, 27 L. Ed. 587; Schuyler v. Littlefield, 232 U. S. 707, 34S. 
Ct. 466, 58 L. Ed. 806. 

3. The proposed written contract, even if signed and if a sum of 
money had been turned over to the bank, did not necessarily then create 
a trust. The term ‘‘trust’’ was used, but that is not conclusive. The 
draft of contract was poorly worded and its provisions not wholly 
consistent. It appeared at the trial that some of the officers who were 
to sign it had opinions of its meaning not warranted by its terms; but 
the substance of it appears to be that money turned over was to be 
invested by the bank as the plaintiff should direct. Until invested 
and for any money not invested the bank was to be obligated to pay 
4 per cent. interest and to secure the payment of the principal by 
bonds; the principal being payable on demand. 

It is clear that as to any money not invested this was to be no trust. 
On the contrary, the definite status of debtor and creditor was estab- 
lished, changed from the previous relationship only in that the creditor 
who was previously unsecured became a secured creditor and was to 
be paid interest. The bank was to have the use of the money. Swan 
v. Children’s Home (C. C. A.) 67 F.(2d) 84. 

If any investment should be made at the direction of the plaintiff, 
it would seem that the property thus purchased would be the property 
of the plaintiff, and that as to such the bank might as well be con- 
sidered a bailee as a trustee. But that is not important, as the transac- 
tion did not reach that stage. Up to the time of any purchase of se- 
eurities under this clause, the relationship of debtor and creditor 
necessarily continued. 

4. In any event, however, there can be no priority payment to the 
plaintiff here, because there was never placed in the hands of the bank 
as supposed trustee any property which can. be identified and traced 
to the receiver’s possession and which increased the funds under his 
charge to be distributed to general creditors. The burden of proof 
rests upon the plaintiff to trace the alleged trust fund into the assets 
in the hands of the receiver of the insolvent bank. 

Where the cestui que trust cannot point out specific trust property 
in the hands of the receiver, he must, in order to follow the trust prop- 
erty, show that it or its proceeds went into some specific fund or into 
some specific identified piece of property which came into the hands 
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of the receiver. It is not sufficient merely to trace the trust property 
into the general estate of the bank. 

These propositions are well established by numerous authorities. 
Many of them are collected in 82 A. L. R. page 52, and following. 

The case of Blakey v. Brinson, 286 U. 8S. 254, 52 8. Ct. 516, 76 L. 
Ed. 1089, 82 A. L. R. 1288, seems to me also decisive of the instant 
case. 

The following is quoted from Keyes v. Paducah & Ill. R. Co. (C. 
C. A.) 61 F.(2d) 611, 612, 86 A. L. R. 203: ‘‘The first question to be 
decided is whether the fund deposited with the bank is a trust fund, 
either because it is a special as distinguished from a general deposit, 
or because it must be construed as a trust by reason of its being a 
deposit for a specific purpose. If a trust fund, the depositor is en- 
titled to preferential payment as against general creditors, providing 
the deposit augmented the bank’s funds coming into the hands of the 
receiver, and providing the money can be traced into his possession. 
The doctrines of augmentation and tracing are, however, to be con- 
sidered only if the trust relationship exists; otherwise they are un- 
important.’’ Empire State Surety Co. v. Carroll County (C. C. A.) 
194 F. 593. 

The plaintiff, in common with many other creditors of the bank, 
has unfortunately suffered a loss by its failure. The distribution of 
the assets of the bank in the hands of the receiver is governed by the 
federal statute. The burden upon the plaintiff here to show that he is 
entitled to any preference over general creditors has not been sus- 
tained. It follows that the bill must be dismissed. 


RESULT OF PRESENTING CHECK BY 
CIRCUITOUS ROUTE 


Mars, Inc., v. Chubrilo, Supreme Court of Wisconsin, 257 N. W. Rep. 
157 


A corporation received a check in payment of a bill. Instead 
of depositing the check in the city in which it was received, the cor- 
poration sent it by air mail to a bank in another city for deposit. 
This resulted in delaying the presentment of the check for one busi- 
ness day beyond the time that would have been required if the check 
had been deposited in the city in which it was received. On the 
day on which the check was presented, the drawee bank failed to 
open and the check was not paid. It was held that the delay in 
presenting the check discharged the drawer from liability. 

In this case, it appeared that the defendant sent to the plaintiff 
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corporation at Chicago a check drawn on the Bank of Kenosha, 
Wisconsin, on November 7. The check was given in payment for 
goods purchased from the plaintiff by the defendant. It was re- 
ceived by the plaintiff on November 8, election day. On November 
9 the plaintiff sent the check by air mail to its depository bank in 
Minneapolis, where the check was received on November 10. It 
was forwarded on the same day to the Federal Reserve Bank of 
Chicago where it was received on November 11, another legal holi- 
day. On November 12 (Saturday) the check was forwarded to 
Kenosha and was presented at the drawee bank on November 14. 
The drawee bank, which had been doing business on Saturday, 
failed to open on Monday and the check was dishonored. In this 
action by the corporation to recover the price of the goods sold, 
it was held that the corporation, by its delay in sending the check, 
caused the check to operate as payment for the goods and that the 
plaintiff could not recover. 


Action on contract by Mars, Incorporated, against M. I. Chubrilo 
to recover on an account for merchandise. Defendant answered, and, 
in connection with other defenses, pleaded payment by a check, which, 
because plaintiff negligently failed to present it for payment within a 
reasonable time, was not presented until after the bank on which it was 
drawn was closed by order of the Comptroller of Currency. Upon a 
trial, the court found that the check was cleared within a reasonable 


time, and judgment was entered for plaintiff. Defendant appealed. 
Val. W. Dittmann, of Kenosha, for appellant. 
Kadwit & Lepp, of Kenosha, for respondent. 


FRITZ, J.—The defendant contends that the court erred in finding 
that a check issued by defendant to plaintiff in payment of indebted- 
ness to plaintiff was presented for payment within a reasonable time 
after its issuance, in compliance with section 118.62, Stats., which pro- 
vides: ‘‘A check must be presented for payment within a reasonable 
time after its issue or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay.’’ 

The evidence established the following facts: On November 7, 1932, 
defendant sent his check for $319.87, drawn on the United States Na- 
tional Bank & Trust Company at Kenosha, Wis., to plaintiff’s office in 
Chicago, Illinois, where it was received by plaintiff on November 8, 
1932. That day was a national holiday, and all the banks were closed. 
On November 9, 1932, plaintiff, instead of depositing the check at 
Chicago, to have it forwarded directly to Kenosha for presentation, 
sent it by airmail to its depository bank in Minneapolis, Minn. That 
bank received the check on November 10, 1932, and forwarded it on 
that day to the Federal Reserve Bank at Chicago. As November 11, 
1932, was also a legal holiday, and the banks were closed, the check was 
not forwarded from Chicago to Kenosha until November 12, 1932, and 
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it was not presented to the drawee at Kenosha until the next business 
day after Saturday, November 12, 1932. As the defendant had suffi- 
cient funds on deposit, and the drawee honored all checks presented 
on November 12, 1932, it would have been paid if presented on that 
day. But, as it was not presented and as the bank was closed on 
November 13, 1932, by an order of the Federal Comptroller of Cur- 
rency, the check was not paid. 

It is obvious that presentment to the drawee was delayed by plain- 
tiff to the extent of at least one business day beyond the time reason- 
ably required if the check had been deposited, in the first instance, at 
a bank in Chicago, and forwarded from there directly to Kenosha 
instead of being first sent by plaintiff to Minneapolis for deposit there, 
and then being returned to Chicago to be again forwarded from there 
through the Federal Reserve Bank to its correspondent at Kenosha 
for presentation to the drawee. However, plaintiff contends that, not- 
withstanding that delay, there was no failure to make presentment 
within a reasonable time because of proof to the effect that since De- 
cember, 1930, plaintiff, to facilitate the cashing of checks, as it thought 
best, cleared all checks which it received in Chicago and which were 
drawn on banks in Wisconsin, Northern Illinois, and Minnesota, 
through its depository bank at Minneapolis; that it was the practice 
of most concerns in Chicago having a great volume to clear checks 
all over the United States in different depository banks, because the 
clearing house at Chicago makes quite a charge on checks deposited 
there; and that up to November 7, 1930, twenty checks, which had been 
sent to plaintiff by defendant and which were drawn on the bank at 
Kenosha, had, as appeared from indorsements thereon, been forwarded 
by plaintiff to its depository at Minneapolis and had been sent through 
the Minneapolis clearing house to the Federal Reserve Bank at Chicago 
for presentation to the drawee bank at Kenosha, where they were paid 
and returned to the defendant as honored. In the latter connection 
it appeared, however, that the defendant had never been informed 
that his checks were accepted by plaintiff only to be cleared through 
the Minneapolis bank. It was, apparently, upon that evidence that 
the court found that, ‘‘taking into consideration the nature of the in- 
strument and the usage of the trade and business in which the plain- 
tiff was engaged and the custom of the trade and business houses in 
the City of Chicago, Illinois, in clearing checks,’’ it was within the 
contemplation of the parties to the transaction that the check in ques- 
tion would be cleared through the bank at Minneapolis; that it was 
presented for payment, with reasonable diligence and promptitude, 
within a reasonable time after its issuance; and that plaintiff was not 
negligent in handling that check. 

It is of controlling significance that it appears as to all checks in 
evidence, which were honored by the drawee at Kenosha, that the pre- 
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sentment and collection thereof were made ultimately through the 
bank at Chicago forwarding them directly to Kenosha for those pur- 
poses. Consequently, by first depositing the check in suit at Minne- 
apolis, instead of at Chicago, because of which it could not be sent, 
in the first instance, directly from Chicago to Kenosha, the plaintiff 
adopted a needlessly circuitous route, which resulted in the delay that 
ultimately prevented the payment of the check. Although plaintiff 
and other concerns at Chicago may, as a matter of economy, have in- 
dulged in the practice of clearing checks through depository banks 
located elsewhere than in Chicago, in so far as that practice resulted 
inevitably in a failure to comply with the statutory requirement that 
‘‘a check must be presented for payment within a reasonable time 
after its issue,’’ in order to avoid the discharge of the drawer from 
liability, it affords no protection to the plaintiff in its disregard of the 
rights of the defendant, whom it had not informed of that practice 
and who had not consented thereto. As far as he was concerned, com- 
pliance with the provision in section 118.62, Stats., as to presentation 
within a reasonable time, required the check, under the circumstances 
of this case, to be forwarded on the next business day after the first 
business day on which it came into plaintiff’s possession, directly from 
Chicago to Kenosha for presentation to the drawee, at the latest, before 
the close of business upon the day following its receipt at Kenosha. 
Aebi v. Bank of Evansville, 124 Wis. 73, 77, 102 N. W. 329, 68 L. R. 
A. 964, 109 Am. St. Rep. 925; Gifford v. Hardell, 88 Wis. 538, 541, 
60 N. W. 1064, 43 Am. St. Rep. 925; Lloyd v. Osborne, 92 Wis. 93, 
65 N. W. 859. As is said in Brady on Bank Checks, § 89, p. 140: ‘‘It 
is improper to send a check over a circuitous route and the forwarding 
a check in such manner will have the effect of discharging the drawer 
where the check is not paid upon presentment, if it appears that the 
check would have been paid if forwarded in a more direct manner.’” 
See, also, a note in 91 A. L. R. 1204; Northern Lumber Co. v. Clausen, 
201 Iowa, 701, 208 N. W. 72; Plover Savings Bank v. Moodie, 135 
Iowa, 685, 110 N. W. 29, 1138 N. W. 476; Seager v. Dauphinee (Mass.) 
187 N. E. 94; Woods Bros. Corp. v. Francke, 122 Neb. 672, 241 N. W. 
88; First Nat. Bank of Chadwick v. Mackey, 157 Ill. App. 408; Repub- 
lic Metalware Co. v. Smith, 218 Ill. App. 130. 

Although, ordinarily, ‘‘what constitutes a reasonable time for pre- 
sentation is a question of fact’’ (‘Coolidge v. Rueth, 209 Wis. 458, 245 
N. W. 186, 189, 85 A. L. R. 433), as it is undisputable that the route 
by which the check was ultimately sent for presentation, from Chicago 
directly to Kenosha, could as readily have been resorted to, in the first 
instance, to make timely presentment, the question is one of law; and 
the trial court’s conclusion that the check was presented within a 
reasonable time is not entitled to the effect which would otherwise be 
accorded to a finding on a fact which is in dispute. Furthermore, as 
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the court erred in holding that the check was presented within a reason- 
able time, its conclusions, in connection therewith, that no part of the 
indebtedness, which was to be paid by the check, has been paid, and 
that plaintiff is entitled to recover the full amount thereof, are also 
unwarranted. 

It is well established that, in the absence of an agreement that a 
check was taken as an absolute payment, it ‘‘is regarded as a condi- 
tional payment only, which becomes absolute upon the payment of 
the check,’’ Brady on Bank Checks, § 11; Olcott v. Rathbone, 5 Wend. 
(N. Y.) 490; Burkhalter v. Second Nat. Bank, 42 N. Y. 538; Carroll 
v. Sweet, 128 N. Y. 19, 27 N. E. 763, 13 L. R. A. 43; Smith v. Mills, 
112 Or. 496, 230 P. 350; Cogar Grain & Coal Co. v. McGee, 241 Ky. 
485, 44 S. W.(2d) 551; Breckinridge County v. Gannaway, 243 Ky. 
49, 47 S. W.(2d) 934; Alexiou v. Bridgeport-People’s Savings Bank, 
110 Conn. 397, 148 A. 374; Inter State Nat. Bank v. Ringo, 72 Kan. 
116, 83 P. 119, 3 L. R. A. (N. 8S.) 1179, 115 Am. St. Rep. 176; Na- 
tional City Co. v. City of Athens, 38 Ga. App. 491, 144 S. E. 336; 
Glenn v. City of Birmingham, 223 Ala. 501, 187 So. 292; Ross v. State 
Life Ins. Co., 225 Ala. 410, 143 So. 827; People’s Finance & Thrift 
Co. v. Matthews Fruit Co., 104 Cal. App. 630, 286 P. 710; Henry v. 
Conley, 48 Ark. 267, 3 S. W. 181; Stevenson v. Earling, 213 Ill. App. 
395; and that, if the drawee of a check refuses to pay it, the holder 
may sue the drawer either on the check or recover the debt evidenced 
by the check, 8 Corpus Juris, p. 807, par. 1069. However, in that con- 
nection, there is the qualification that, if the check would have been 
paid, if it had been presented within a reasonable time, then a failure 
in that respect operates to discharge the maker to the extent of any 
loss resulting to him from the ereditor’s negligence, where it appears 
that he has suffered a loss as a result of the delay. As was said in 
Carroll v. Sweet, supra, page 24 of 128 N. Y., 27 N. E. 763, 764: ‘‘To 
the extent of the injury, the law would treat the omission to make 
due presentment as tantamount to payment.’’ Republic Metalware Co. 
v. Smith, 218 Ill. App. 130, 133; Brown v. Schintz, 202 Ill. 509, 514, 
67 N. E. 172; Marx & Co. v. Bankers’ Credit Life Ins. Co., 224 Ala. 
249, 139 So. 421; Brady on Bank Checks, page 145, § 92; page 24, 
§11. That is in accord with section 118.62, Stats., in so far as it ex- 
pressly limits the extent of the discharge of the drawer from liability 
to ‘‘the extent of the loss caused by the delay.’’ 

In actions by the payee against the maker to recover on the check, 
or on the original debt which was to be paid by the check, it has been 
generally held that the burden of proof is on the maker to show that 
loss was sustained by him as a result of delay in presenting the check. 
McDaniel v. Mackey, 40 Ga. App. 517, 150 S. E. 439; Sims v. Hunter, 
44 Idaho, 505, 258 P. 550; Rosenbaum v. Hazard, 233 Pa. 206, 82 A. 
62, 38 L. R. A. (N. S.) 255, Ann. Cas. 1913A, 1291; Farmers’ Oil & 
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Gas Co. v. Betts, 50 S. D. 78, 208 N. W. 402; German-American Bank 
v. Wright, 85. Wash. 460, 148 P. 769, Ann. Cas. 1917D, 381; Cox v. 
Citizens’ State Bank, 73 Kan. 789, 85 P. 762; Ryckman v. Fox Film 
Corp., 188 Cal. 271, 205 P. 431; Spink & Keyes Drug Co. v. Ryan 
Drug Co., 72 Minn. 178, 75 N. W. 18, 71 Am. St. Rep. 477; Dehoust 
v. Lewis, 128 App. Div. 131, 112 N. Y. S. 559; McEwen Bros. v. Cobb, 
104 Mise. 477, 172 N. Y. S. 44; and Morris-Miller Co. v. Von Pressen- 
tin, 63 Wash. 74, 114 P. 912, in which the maker claimed that loss 
resulted to him from the negligence of the payee in failing to give 
prompt notice of dishonor of the check. Contra see Watt v. Gans, 
114 Ala. 264, 21 So. 1011, 62 Am. St. Rep. 99; Arnold v. Mangan, 89 
Ill. App. 327; Nelson v. Kastle, 105 Mo. App. 187, 79 8S. W. 730. 

All of those propositions are involved in this action because, al- 
though the defendant may have sustained some loss by reason of plain- 
tiff’s delay in presenting the check, it appears conclusively that he has 
not lost the entire amount of the check. It is undisputed that he filed 
a certified claim with the receiver of the bank for the sum of $409.14, 
which he had on deposit when the bank closed; that the sum on de- 
posit includes the $319.87 which would have been paid to plaintiff on 
the check in suit; and that on account of that latter sum of $319.87 
he has been paid and has accepted $31.98, as a 10 per cent. dividend. 
Whether there will or will not be any further dividend does not ap- 
pear, but, as it is manifest that plaintiff’s delay has not caused a loss 
to defendant of the entire amount of the check, that delay does not 
operate to discharge him from liability to plaintiff for the entire 
amount of the debt or of the unhonored check, which constituted but 
a conditional payment thereof. That unhonored check constitutes, in 
legal effect, but a payment pro tanto, to the extent of the actual loss 
which defendant will sustain, but under the present state of the record 
it is impossible to determine the probable amount thereof. That issue 
was not litigated in view of the trial court’s conclusion that there had 
been no failure on plaintiff’s part which occasioned any loss to de- 
fendant. Under the circumstances, in connection with reversing the 
judgment, for the reasons stated above, the cause must be remanded, 
with directions for a new trial to determine the amount of defendant’s 
loss, and the corresponding extent to which he is entitled, by reason 
of his loss, to have the check in suit applied in payment of the debt 
owing to plaintiff, and on account of whch the latter is entitled to re- 
cover only the balance found to be owing after applying that pay- 
ment. The ultimate result will be that the amount of plaintiff’s re- 
covery will be limited to the amount which will be paid to defendant 
on account of the claim filed by him with the receiver on account of 
the $319.87, which was on deposit to honor the check. 

Judgment reversed, and cause remanded for further proceedings 
in accordance with the opinion. 
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ACCOMMODATION MAKER NOT LIABLE TO 
BANK ON NOTE 


Allen County State Bank of Iola v. Wilson, Supreme Court of Kansas, 
37 Pac. Rep. (2d) 1002 


Syllabus by the Court 

In an action by a bank on a note, an answer, which alleges in 
substance that the note was an accommodation note, that the defendant 
received no consideration therefor, and was assured that it was a 
mere matter of form, that he was induced to sign it by the false and 
fraudulent representations made by the president of the bank, who 
was fully authorized by the bank so to do, without any intention at 
the time that the bank should carry out any of the promises so made 
and relieve him from liability thereon, is a good defense as against 
a general demurrer. 

Action by the Allen County State Bank of Iola against Clyde 
Wilson and another. From an adverse judgment, the named de- 
fendant appeals. 

Judgment reversed, and cause remanded, with instructions. 

David Ritchie, of Salina, for appellant. 

Frederick G. Apt and A. R. Enfield, both of Iola, and C. L. Kagey, 
Hal M. Black, and L. M. Kagey, all of Wichita, for appellee. 

HUTCHISON, J.—This is an action by a bank against two makers 
of a note. Judgment by default was taken against one of the de- 
fendants, and the other answered, pleading three defenses. The 
trial court sustained a general demurrer of the plaintiff to the answer, 
and the defendant appeals from that ruling. 

The first defense was a general denial of all the allegations of the 
petition except that defendant admitted that he signed the note in 
question. The second defense was that the note was an accommoda- 
tion note, that he received no consideration therefor, and was assured 
that it was a mere matter of form, and he would never be called upon 
to pay it or any part of it. It was further alleged that at the time 
he signed the note these promises were made to him by the presi- 
dent of the bank, who was fully authorized by the plaintiff bank to 
make these statements and representations to induce him to sign the 
note; that the president falsely and fraudulently promised and repre- 
sented that the plaintiff bank would protect him against any liability 
thereon ; that defendant, relying upon such promises, signed the note; 
that the president well knew that said promises and representations 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §41. 
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were false and untrue and were made for the purpose of cheating and 
defrauding this defendant; that the president, so acting for the bank, 
did not intend that the plaintiff bank should perform or earry out 
the promises or representations, but proceeded with the fraudulent 
purpose and intention on the part of the bank of inducing him to 
sign the note and holding him liable thereon. 

The third defense is that plaintiff induced the defendant to pur- 
chase an undivided quarter interest in a certain oil and gas lease on 
a certain tract of land, agreeing to look after the payment of the 
rentals upon the same and see that the payments were promptly made; 
that the plaintiff bank failed and neglected to do so; that, notwith- 
standing the defendant paid to the bank his share of the rental, it 
allowed the lease to become forfeited for nonpayment of rentals to the 
damage of his interest in said lease amounting to $2,000 at the time of 
the forfeiture. 

The appellant urges that the second defense was not merely that 
the note sued on was an accommodation note, but that it was signed 
by defendant being induced to do so by false and fraudulent repre- 
sentations made by the president of the plaintiff bank, being fully 
authorized by the plaintiff bank so to do, without any intention at the 
time that the plaintiff bank should perform or carry out any of the 
promises so made. These allegations bring this second defense well 
within the decision in the case of El] Dorado Nat. Bank v. Eikmeier, 
133 Kan. 412, 300 P. 1085: ‘‘A promise to do something in the future, 
by which the promisor obtained something of value, if the promisor 
had no intention of performing his promise at the time he made it, 
amounts to deceit and actionable fraud.’’ Syl. par. 3. See, also, 
language of the opinion on page 420 of 133 Kan., 300 P. 1085, 1089, 
and Shriver v. Union Stock Yards National Bank et al., 117 Kan. 
638, 232 P. 1062. 

Appellee contends this decision is not applicable because the notes 
concerned therein were nonnegotiable, being given in payment of 
shares of stock, and that there was something to be performed in the 
future, whereas in the case at bar the note is negotiable and there 
is no promise of future performance. We think there can be false and 
fraudulent representations to induce the signing of a negotiable note 
as well as a nonnegotiable note, and, if there was no intention at the 
time to perform or carry out the promise that defendant would never 
be called upon to pay the note, it is a promise to be performed in the 
future. 

Appellee cites, among other eases, that of German American State 
Bank v. Watson, 99 Kan. 686, 163 P. 637, which plainly limits the 
defense on an accommodation note. But that case entirely lacked the 
element of the representations being false and fraudulent. 

Appellee also urges the rule as to banks not being liable for the 
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unauthorized transactions of its officers, citing Cincinnati Discount 
Co. v. Bank, 101 Kan. 253, 166 P. 476, and other decisions on that 
subject, but in the answer we are considering there were allegations 
that the president of the bank was fully authorized by the bank to 
make these promises and representations, and, for the purpose of the 
demurrer to the answer, those allegations must be taken as true. See 
in this connection the decision in the case of Kelly v. Insurance Co., 
101 Kan. 91, 165 P. 806, L. R. A. 1918C, 1170. 

We have no hesitancy in concluding that the second defense of the 
answer is a good and complete defense to the liability of the defendant 
on the note, and for that reason the demurrer to the answer should 
have been overruled. 

The demurrer was not to any separate or particular part or por- 
tion of the answer but to it as a whole, and, if any part of the 
answer constitutes a good defense, the demurrer should be overruled. 
It will therefore be unnecessary to separately consider the first and 
third defenses of the answer at this time. 

The judgment is reversed, and the cause is remanded, with in- 
structions to overrule the demurrer to the answer. 


PREFERRED CLAIM AGAINST BANK 


Koepp v. Security-Home Trust Co., Court of Appeals of Ohio, 192 
N. E. Rep. 138 


A savings depositor in a bank (branch office) requested the 
bank to purchase certain Liberty Bonds and made out a with- 
drawal slip for the amount of the purchase price. The bank or- 
dered the bonds and drew a cashier’s check for the amount due. 
The bonds were tendered at the main office of the bank but were 
refused because the branch manager had failed to report the 
transaction to the main office. Upon the failure of the bank, it 
was held that the depositor was a preferred creditor. 


Action by Herbert Koepp and others against the Security-Home 
Trust Company and another. Judgment and decree for plaintiffs, 
and Ira J. Fulton, as State Superintendent of Banks, appeals.—[Edi- 
torial Statement. ] 

Decree for plaintiffs. 

George A. Bassett and Frank H. Foster, both of Toledo, for plain- 
tiffs. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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John W. Bricker, Atty. Gen., Brown & Sanger, of Toledo, and 
Sholto M. Douglas, of Toledo, for defendants. 


RICHARDS, J.—Plaintiffs, Herbert Koepp and others, are credi- 
tors of the Security-Home Trust Company, and brought this action 
against the bank and Ira J. Fulton, as state superintendent of banks, 
for the purpose of requiring that their claim, should be allowed as a 
preferred claim. The plaintiffs filed a motion in the court of com- 
mon pleas for a judgment on the pleadings in their favor, and that 
court, upon due consideration, granted the motion and rendered a 
judgment and decree in favor of the plaintiffs, finding that their 
claim was preferred and entitled to share pro rata with other pre- 
ferred claims similarly situated, and from this finding the super- 
intendent of banks appealed. 

No reply was filed, and the case is submitted to the court upon 
the petition and the answer thereto. 

The petition avers that the defendant bank is and was a banking 
corporation carrying on a banking business prior to June 17, 1931, 
in the city of Toledo, and that Ira J. Fulton is and was the duiy 
appointed and acting superintendent of banks of the state, and that 
said bank was taken over for purposes of liquidation on or about 
June 17, 1931. Plaintiffs aver that they duly presented their claim 
to the superintendent of banks for allowance as a preferred claim 
about October 30, 1931, and again on November 30, 1931, and that 
the same was disallowed and rejected by him. 

All these facts are admitted in the answer, and the other aver- 
ments of the petition are denied. The answer, however, proceeds to 
set out the facts as claimed by the defendants, with a little less de- 
tail, but not materially different from the manner in which they are 
alleged in the petition. Those facts, as averred in the answer, are 
that on June 15, 1931, the plaintiffs had a savings account in the 
bank amounting to $3,202.67, and on that date requested the bank to 
purchase for them certain United States Liberty bonds; that on 
June 16, 1931, the plaintiffs executed a withdrawal notice in the sum 
of $3,173.48, and thereupon their savings account was charged with 
the amount thereof, and the bank, by its branch manager, drew its 
eashier’s check in said sum payable to the bond house from which the 
Liberty bonds had been ordered by the defendant bank; that said 
honds were tendered to the defendant bank at its main office, but 
acceptance thereof and payment therefor was refused, owing to the 
fact that said branch manager had failed to report the transaction 
to the main office. 

The remaining allegations of the answer set forth the financial 
condition of the bank at the time it was taken possession of by the 
superintendent of banks, showing substantial amounts in cash and 
eredits in the various accounts. 
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On these conceded facts, what are the rights of the parties? 

The plaintiffs contend that by the transaction the bank became 
their agent to purchase certain Liberty bonds, for which they fur- 
nished the funds to the bank as trustee, and that the bonds were 
actually purchased by the bank, and tendered to the bank by the 
seller, while the bank was still continuing business, but that it refused 
to accept the bonds and pay for them although a cashier’s check had 
already been drawn payable to the order of the bond house from 
which the bonds had been purchased and the amount charged out of 
the depositors’ accounts. On the other hand, the defendants contend 
that the plaintiffs were general depositors in the savings department, - 
and that the relation between them and the bank was that of debtor 
and ereditor, and so continued, unaffected by the coniract and. vir- 
affected by the fact that the bonds had been duly purchased and ° 
tendered. To sustain the position of the superintendent of banks, 
his counsel rely on Blakey, Ree’r, v. Brinson, 286 U. S. 254, 52 S. 
Ct. 516, 76 L. Ed. 1089, 82 A. L. R. 1288, and several other cases 
holding the principle there announced, notably Williams v. Hood, 
Com’r of Banks, 204 N. C. 140, 167 S. E. 574; Tattersfield v. Smith, 
Supt. of Banks (8S. D.) 245 N. W. 44; Howland v. People, 229 Ill. 
App. 23; McNair v. Oesterreicher ('C. C. A.) 63 F(2d) 876. The 
first case cited is a fair sample of the others, and it discloses that a 
depositor in the savings department of the bank, pursuant to con- 
versations with a bank officer, increased his account by deposit in the 
usual way to an amount sufficient to pay for some bonds which the 
bank had agreed to purchase for him. He was afterwards informed 
by the bank that the bonds had been purchased, and the amount of 
the purchase price was charged against the depositor’s account, and 
was credited as a deposit in a bond account. Soon thereafter, when 
the bank closed its doors, it was discovered that in fact no bonds had 
been purchased, ordered, or received for the depositor. Under these 
circumstances it was held that the depositor continued to be a gen- 
eral creditor of the bank, and preference was denied. The facts in 
the various cases on which reliance is placed show that the agreement 
to purchase bonds had not been consummated and no bonds had been 
purchased. There was merely the shifting of credits, accompanied 
by misrepresentation. ‘There had been anticipatory talk of the pur- 
chase of bonds, and the bank’s officer had stated that they would be 
purchased, and finally that they had been purchased, but, as construed 
by the court, these were only idle words. In the case at bar, the 
bank had agreed to purchase ‘‘certain United States Liberty bonds,’’ 
and had complied with that agreement. ‘This was followed by a 
tender of the bonds by the seller to the bank, but it refused acceptance 
on the sole ground that the branch manager had failed to report the 
transaction to the main office—a wholly insufficient reason. Delivery 
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is not necessary to pass title in a sale of personal property. In the 
case at bar the contract was complete when the bonds were tendered 
and payment demanded. The fund with which to pay for the bonds 
had been segregated from the depositors’ account, and placed in a 
cashier’s check payable to the dealer from whom the bonds had been 
purchased. This situation distinguishes the case at bar from the 
cases on which counsel for defendants rely. 

Many respectable authorities hold that a trust relation is created, 
and the plaintiff entitled to a preference, when the facts are similar 
‘to those in the cases cited by the defendants. Some of the authorities 
to that effect are referred to in the opinion of Mr. Justice Stone in 
Blakey, Ree’r, v. Brinson, supra. The authorities are collected in an 
extensive note in 82 A. L. R. 1292. 

This court finds from the pleadings, under the admitted facts, that 
the plaintiffs, with other preferred creditors similarly situated, are 
entitled to a preference. Judgment and decree for plaintiffs. 

Decree for plaintiffs. 
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